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Bank Not Liable for Proceeds of Checks Which 
Fiduciary Endorsed and Deposited in His 
Personal Account 


The Uniform Fiduciaries Act provides that if a fiduciary 
makes a deposit in a bank to his personal credit of checks pay- 
able to his principal and indorsed by him, if he is empowered 
to indorse such checks, then the bank receiving such deposit is 
not bound to inquire whether the fiduciary is committing thereby 
a breach of his obligation as fiduciary. The bank is author- 
ized to pay the amount of the deposit, or any part thereof, 
upon the personal check of the fiduciary, without being liable 
to the principal, unless the bank receives the deposit or pays 
the check with actual knowledge that the fiduciary is com- 
mitting a breach of his obligation as fiduciary in making such 
deposit or in drawing such check or with knowledge of such 
facts that its action in receiving the deposit or paying the check 
amounts to bad faith. 

In the instant case administratrix executed a written power 
of attorney authorizing and directing her attorney “to collect 
any and all moneys due the said estate, and to endorse any 
and all checks payable to me as administratrix of the said 
estate, and to deposit the funds so collected in his attorney’s 
account.” It was held that under the Uniform Fiduciaries 
Act defendant bank was relieved of liability for proceeds of 
checks which attorney endorsed and deposited in his personal 
account, Since the attorney actually had the authority to 
endorse, the bank, by the express wording of the Act, was 
permitted to pay the amount of the deposits on his personal 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § § 411, 416. 
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checks unless it had knowledge (which the court below found 
it did not have) of the provision in the power of attorney 
designating the account in which the checks should be depos- 
ited. Strong v. City National Bank of Philadelphia, Supreme 
Court of Pennsylvania, 50 Atl. Rep. (2d) 828. In its opinion, 
the court said: 


Briefly to rehearse the facts in the case—one Clara Bacher was 
the administratrix of the Estate of Anna Hoffman, deceased, in which 
capacity she employed William J. Ballen, a member of the bar, as 
her lawyer. She executed a written power of attorney authorizing 
and directing him “to collect any and all moneys due the said estate, 
and to endorse any and all checks payable to me as administratrix 
of the said estate, and to deposit the funds so collected in his attorney’s 
account.” A building and loan association which was indebted to the 
estate gave two checks in payment, each payable to the order of 
“Estate of Anna Hoffman.” Ballen took these checks, indorsed them 


“Estate of Anna Hoffman 
William J. Ballen 
Attorney” 


and, without the knowledge of his client, deposited them in his per- 
sonal account with defendant bank. The proceeds were paid out on 
Ballen’s personal checks, and the estate, which has never received any 
of the money, brought suit against the bank. On the former appeal 
to this court we held that the case was governed by section 9 of the 
Uniform Fiduciaries Act of 1923, P.L. 468, 20 P.S. § 8393, which 
provides that “If a fiduciary [defined in section.1 as including an 
‘agent’] makes a deposit in a bank to his personal credit of checks .. . 
payable to his principal and indorsed by him, if he is empowered to 
indorse such checks; . . . the bank receiving such deposit is not bound 
to inquire whether the fiduciary is committing thereby a breach of his 
obligation as fiduciary, and the bank is authorized to pay the amount 
of the deposit, or any part thereof, upon the personal check of the 
fiduciary, without being liable to the principal, unless the bank receives 
the deposit or pays the check with actual knowledge that the fiduciary 
is committing a breach of his obligation as fiduciary in making such 
deposit or in drawing such check or with knowledge of such facts that 
its action in receiving the deposit or paying the check amounts to bad 
faith.” But since it did not appear whether or not the bank, at or 
before the time it received the deposits or made payments thereout on 
Ballen’s personal checks, had actual knowledge of the fact that he was 
authorized to deposit the checks only in his attorney’s account the 
record was remanded in order that that question might be determined. 
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The court below, sitting without a jury, found that at the times 
when the two checks were deposited and when the proceeds were with- 
drawn the bank had no knowledge whatever of the power of attorney 
or of any of its provisions and first learned of the existence of that 
document only after the institution of the present suit. Instead, how- 
ever, of entering judgment for the bank, as such a finding required, 
the court entered judgment for plaintiff for the amount of the checks 
and interest. It did this on the theory that while the bank had no 
knowledge concerning the direction to Ballen to deposit the proceeds 
of the checks in his attorney’s account it also had no knowledge of 
the authority given him to indorse the checks, and therefore, in the 
opinion of the court, the bank did not come within the protection of 
the Uniform Fiduciaries Act. 

This view of the situation was erroneous. The bank, as provided 
in section 9 of the Act, was authorized to pay the amount of the de- 
posits on Ballen’s personal checks unless it had actual knowledge of 
the limitations of his authority in that regard, but its knowledge 
or lack of knowledge as to his right to indorse the checks 
was wholly immaterial. The condition prescribed by the Act as neces- 
sary to relieve the bank from liability is that the fiduciary must in 
fact have been empowered to indorse the checks, not that the bank 
must have known that he had such authority. As stated in our former 
opinion [3847 Pa. 80, 31 A2d 727]: “When it accepted the deposit 
to Ballen’s personal credit the only risk it took .. . was that Ballen 
might not have been authorized to indorse the checks; if no such author- 
ization had existed, the bank clearly would have been liable for paying 
out funds on the basis of an unauthorized indorsement of the payee’s 
name. But Ballen did have the power to indorse, and if the bank did 
not actually know that he had been directed to deposit the checks in 
his attorney’s account it would not be liable because of his violation 
of this instruction and his misappropriation of the funds after receiv- 
ing them upon his authorized indorsement. .. .” Ballen’s power to 
indorse depended on his possession of such authority and not on the 
bank’s knowledge as to whether or not it existed. . Relf v. Bank of 
Mobile, 20 Pa. 435, 439; Indiana Flooring Co. v. District National 
Bank of Washington, 51 App.D.C. 391, 280 F. 522, 524, 525. Since 
he actually had the authority to indorse, the bank, by the express 
wording of the Act, was permitted to pay the amount of the deposits 
on his personal checks unless it had knowledge—which the court below 
found it did not have—of the provision in the power of attorney desig- 
nating the account in which the checks should be deposited. 

Plaintiff, substituted administratrix of the Anna Hoffman Estate, 
urges that it was the duty of the bank to produce at the trial each 
and every one of its tellers in order to show that none of them knew 
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of the existence of the power of attorney. Defendant did produce its 
president, who had made a thorough investigation of the matter, and 
his testimony, together with that of the cashier, was sufficient to satisfy 
the court in regard to the factual issue; if plaintiff had desired to 
explore the question further she could have subpoenaed and examined 
any or all of the other bank officials and employes. Nor is there merit 
in her contention that defendant’s general practice in regard to the 
precautions it adopted to prevent fiduciaries from improperly deposit- 
ing checks in their personal accounts was extremely loose and repre- 
hensible. Even if such criticism were justified it would prove nothing 
more than negligence—not the “bad faith” required by the statute 
in order to impose liability upon the bank. 
Judgment reversed and here entered for defendant. 


DREW and ALLEN M. STEARNE, Justices. 

For the reasons expressed in our separate dissenting opinions when 
this case was formerly here, 347 Pa. 80, 31 A.2d 725, we feel im- 
pelled to now reiterate what was then said. 


JONES, J. shares the view of this matter as heretofore expressed 
in the separate dissents of Mr. Justice Drew and Mr. Justice Allen 
M. Stearne but accedes to the court’s former decision as now, deter- 
minative of the “laws of the case.” 


State Constitutional Provision Imposing Double 
Liability on Stockholder of Bank Held Valid 


The Illinois constitutional provision imposing a double lia- 
bility on every stockholder in a banking corporation or insti- 
‘ tution may be interpreted as applying solely to that class of 
stockholders over which the State had jurisdiction and there- 
fore was valid when adopted although not expressly excluding 
federal banks. Henrys v. Raboin, Supreme Court of Illinois, 
69 N.E. Rep. (2d) 491. 

The constitutional provision in question might have been 
more explicit and by its terms expressly limited to stockholders 
of State banks. But where there is neither an express limita- 
tion restricting its application to that class of stockholders over 
which the State had jurisdiction, nor language showing an 
express inclusion of stockholders of national banks over which 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1440. 
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the State had no jurisdiction, the courts will apply that intend- 
ment which will sustain the law. 

If, in the instant case, we had the proposition where Con- 
gress possessed the power to abolish superadded liability of 
stockholders of State banks and had exercised such power, then 
such act being valid, the State law would necessarily become 
inoperative. But the Federal Acts do not abolish the double 
liability of stockholders of State banks as declared by the con- 
stitutional provision, It is apparent that whether a State bank 
shall make application to become a member of the Federal 
Reserve System or of the Federal Deposit Insurance Corpo- 
ration is at the option of the bank. If it elects to become a 
member of either or both of said governmental agencies, then 
it is subject to Federal regulation, inspection and the making 
of reports to such agencies. 

In its opinion, the court said: 


The controversy is as to the liability of the estate of Richard R. 
Meents, deceased, to pay the stockholders’ constitutional superadded 
liability on nine shares of stock held by the estate, which were issued 
by the Farmers’ State Bank of Cullom. The bank was organized in 
1917 and closed by the Auditor of Public Accounts April 2, 1943. 
When closed, its total deposit liability was $478,801.57. Its deposits 
were insured in the Federal Deposit Insurance Corporation and of its 
total deposit liability the insurance company paid $406,446.92. Each 
depositor who received payment of all or a part of his deposits from 
the insurance company assigned to the company, to the extent of the 
amount paid, all claim he had against any stockholder of the bank 
arising out of the superadded liability imposed by section 6 of article 
XI of the constitution, Smith-Hurd Stats. Thereafter the company 
pursuant to congressional requirement (U.S.C.A. Title 12, section 
264(1) (7) waived all rights, causes of action and claims it had against 
all stockholders by reason of the several assignments from the deposi- 
tors and by right of subrogation. It was stipulated that, to give full 
force and effect to the waiver, if any judgment should be entered against 
the stockholders, such judgment should either be abated before entry 
or satisfied after entry in the proportion that the sum of $406,446.92 
bears to the sum of $478,801.57. There is no complaint that the 
judgment of $186.08 entered against the estate of Richard R. Meents 
is not in accord with the stipulation. 

The administrator, appellant here, contends the constitutional pro- 
vision (section 6 of article XI) which imposes a superadded liability 
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on stockholders of banks is void and has been since its adoption in 
1870. The second proposition advanced for the reversal of the decree 
is, that if it is to be held that the constitutional provision was valid 
when adopted, it has by reason of certain Federal legislation enacted 
in recent years become invalid. All the contentions made center on 
these two general propositions. They will be considered in the order 
stated. 

In the seventy-five years that section 6 has been a part of the fun- 
damental law of the State, the General Assembly, the State’s Admin- 
istrative officers, and the courts have always treated it as being valid 
and enforceable against stockholders of State banks. As far as we 
can determine, the attack now made on its validity has never been 
previously asserted. Such long and uninterrupted application clothes 
it with a strong presumption of validity. 

Section 6 of article XI of the constitution provides: “Every stock- 
holder in a banking corporation or institution shall be individually 
responsible and liable to its creditors, over and above the amount of 
stock by him or her held, to an amount equal to his or her respective 
shares so held, for all its liabilities accruing while he or she remains 
such stockholder.” 

Both contentions urged by appellant for reversal recognize the well 
established doctrine that ours is a dual form of government, that in 
every State there are two governments, the State and the United States ; 
that they are each sovereign with respect to the objects committed 
to it and neither sovereign with respects to the objects committed to 
the other. With this principle as a basis, the proposition is advanced 
that the language of section 6 “every stockholder in a banking corpo- 
ration or institution” is all inclusive and brings within its provisions 
stockholders of banks organized under Federal laws as well as stock- 
holders of banks erganized pursuant to State statute. It is argued 
that the unauthorized assumption of jurisdiction over national banks 
is so interwoven with the authority the State might exercise over State 
banks that the valid cannot be separated from the invalid and that 
thereby section 6 is void for all purposes. 

Since McCulloch v. Maryland, 4 Wheat. 316, 4 L.Ed. 579, there has 
been no question as to the power of Congress to enact laws for the 
organization and operation of banks. It is firmly established that 
banks organized pursuant to acts of Congress are under the exclusive 
jurisdiction of the Federal government and any State law which under- 
takes to limit or control such banks is void. Maricopa County v. 
Valley National Bank, 318 U.S. 357, 68 S.Ct. 587, 87 L.Ed. 884; 
Easton v. Iowa, 188 U.S. 220, 23 S.Ct. 288, 47 L.Ed. 452. The 
power to determine whether stockholders of national banks are to be 
subjected to a double liability is vested exclusively in Congress. Sea- 
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bury v. Green, 294 U.S. 165, 55 S.Ct. 3738, 79 L.Ed. 834, 96 A.L.R. 
1463 ; Christopher v. Norvell, 201 U.S. 216, 26 S.Ct. 502, 50 L.Ed. 
732, 5 Ann.Cas. 740. It makes no difference whether the State at- 
temps to control national banks by means of a constitutional or statu- 
tory provision, for in either event the State enactment must give way 
to the superior authority of the national government. 

When our present constitution was adopted in 1870, a considerable 
portion of the banking business of the State was transacted through 
private banks. However, there were corporate banks some of which 
had been organized under State laws and others under the act of Con- 
gress. It will be observed that section 6 is not by express language 
limited in its application to stockholders of State bank and, conversely, 
it is not worded so as to expressly include stockholders of national 
banks. 

Reference to the Debates and Proceedings of the Constitutional 
Convention fail to disclose that the members of the convention had 
in mind any specific purpose for which section 6 was to be adopted 
other than to give depositors in State banks more security than the 
mere corporate liability. The theme of the debates shows a compari- 
son of the liability of a stockholder of a bank with the liability im- 
posed by law upon those engaged in operating private banks and the 
debates indicate that the primary purpose for adopting section 6 was 
to meet this condition. We do not find anything in the debates which 
indicates that the members of the convention were distinguishing be- 
tween the liability of stockholders of State banks and the liability 
of stockholders of banks organized under Federal enactment. Debates 
and Proceedings, Const. Conv., p. 1686. 

Section 6 was first introduced to the convention in a report of the 
committee on banking and currency. Such report contained eight sec- 
tions, and the present constitutional provision, section 6, was section 3 
in the report. Section 7 of the report directed that those engaged 
in private banking should be taxed on the capital actually used in 
such business. The proceedings show there was prolonged debate in 
regard to this matter, in which reference was made to national banks, 
the service they performed, the governmental favors bestowed on them, 
and the difficulty other banks had in competing with them. Hon. Wil- 
liam H. Underwood said: “Our supreme court has decided that na- 
tional banks organized under act of Congress, are subject to our state 
laws of taxation. That decision was taken to the supreme court of 
the United States, and reversed, because we had to conform to the 
national law in reference to banks of that class. An extra session 
of the legislature was required to amend our law for taxing such 
banks.” Debates and Proceedings, Const. Conv., p. 1686. The title of 
the case referred to by member Underwood was not given, but evi- 
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dently it was People v. Bradley, 39 Ill. 130, decided in 1866 and 
reversed in People v. Bradley, 4 Wall. 459, 18 L.Ed. 433. Thus it will 
be noted that at the same session of the convention at which section 3 
of the committee’s report was adopted to become section 6 of article 
XI of the constitution, there was discussion emphasizing the lack of 
power of the State to exercise any jurisdiction over national banks. 

Courts will adopt every reasonable intendment to sustain a law. 
Liberty Foundries Co. v. Industrial Com., 373 Ill. 146, 25 N.E.2d 
790; People ex rel. Sellers v. Brady, 262 Ill. 578, 105 N.E. 1. The 
constitutional provision in question might have been more explicit 
and by its terms expressly limited to stockholders of State banks. 
But where there is neither an express limitation restricting its appli- 
cation to that class of stockholders over which the State had jurisdic- 
tion, nor language showing an express inclusion of stockholders of 
national banks over which the State had no jurisdiction, the courts 
will apply that intendment which will sustain the law. If it should 
be said that section 6 was intended to include stockholders of national 
banks, then it is the equivalent of saying the makers of the constitu- 
tion intended an application that would render it void. Such a con- 
clusion would be contrary to well-recognized principles of law. 

There is a rule of statutory construction which has been applied to 
statutes and is equally applicable to this constitutional provision. 
It is that where a statute comprehends within its general terms two 
or more subjects or classes, some of which are within the jurisdiction 
of the legislative power of the State and some of which are outside 
its authority, the courts, to sustain the law as to the class to which 
it should have been restricted, will exclude from the operation of the 
statute the subjects or classes over which the State had no legislative 
jurisdiction. The application of this rule to a state of facts assumed 
by the rule is subject to the condition that the language of the statute 
is so that a separation may be made without destroying the evident 
intent of the law makers. Scown v. Czarnecki, 264 Ill. 305, 106 N.E. 
276, L.R.A.1915B, 247, Ann.Cas.1915A, 772; People ex rel. Akin v. 
Butler Street Foundry & Iron Co., 201 Ill. 286, 66 N.E. 349; Chicago, 
Burlington & Quincy R. Co. v. Jones, 149 Ill. 361, 37 N.E. 247, 24 
L.R.A. 141, 41 Am.St. Rep. 278. 

In the Butler Street Foundry case, the constitutionality of the 
Anti-Trust Act of 1891 was before the court. Its validity was chal- 
lenged on the ground that the language of the act was broad enough 
to include subjects which were beyond the State’s legislative jurisdic- 
tion and over which the Federal government had control. Recognizing 
that the language of the statute was subject to such criticism, this 
court, to sustain the law, adopted the rule of construction excluding 
the class over which the State had no jurisdiction. The aptness of 
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the language quoted in that case from Commonwealth v. Gagne, 153 
Mass. 205, 26 N.E. 449, 10 L.R.A. 442, to the constitutional question 
under consideration, leads us to repeat it here. “A law which is [un- 
constitutional] within certain limitations, if in terms it exceeds or 
fails to notice those limitations, may yet be entirely operative within 
its legitimate sphere, and properly held to have the application which 
thus confines it. Indeed, where two governments like those of the 
United States and the commonwealth exercise their authority within 
the same territory and over the same citizens, the legislation of that 
which, as to certain subjects, is subordinate should be construed with 
reference to the powers and authority of the superior government, 
and not be deemed as invading them, unless such construction is abso- 
lutely demanded.” 

In Cooley’s Constitutional Limitations, 6th Ed., p. 214, it is said: 
“A legislative act may be entirely valid as to some classes of cases, 
and clearly void as to others. . . . If there are any exceptions to 
this rule, they must be of cases only where it is evident, from a con- 
templation of the statute and of the purpose to be accomplished by 
it, that it would not have been passed at all, except as an entirety, 
and that the general purpose of the legislature will be defeated if it 
shall be held valid as to some cases and void as to others.” 

People v. Gould, 345 Ill. 288, 178 N.E. 183, 136, was a criminal 
action prosecuted under section 1 of the Banking Act of June 4, 1879. 
The pertinent part of that statute provided “That if any banker or 
broker, or person or persons doing a banking business, or any officer 
of any banking company, or incorporated bank doing business in this 
State, shall receive” property, when at the time of receiving such 
property the bank was in an insolvent condition, such party so re- 
ceiving shall be guilty of embezzlement. The contention was that the 
language of the statute made it applicable to officers of all banks 
doing business in the State whether organized under Federal law or 
State law. We said: “It is a well-settled rule that a statute may be 
in part constitutional and in part unconstitutional, and that in such 
case the constitutional part of the act will be given effect and the 
unconstitutional part disregarded, unless the unconstitutional part 
is of such a character that it may be inferred that without it the 
Legislature would not have passed the act,” and referring to cases 
announcing such principle, it was said “and there are other cases 
which hold that an act will not be held void because its language may 
include more than the Legislature had the constitutional power to 
make effectual, and that courts, treating the question as one of legis- 
lative power and not of verbal form, will separate statutes valid in 
part and in part void because in excess of the legislative power, and will 
disregard the excessive exercise of power and preserve so much as is 





194 THE BANKING LAW JOURNAL 


within the legislative power.” People ex rel. Stuckart v. Sandberg Co., 
282 Ill. 245, 118 N.E. 469; Shellabarger Elevator Co. v. Illinois Cen- 
tral R. Co., 278 Ill. 333, 116 N.E. 170, L.R.A. 1917E, 1011. 

Appellant contends that section 6 cannot be sustained by application 
of the foregoing rule of construction for the reason that a separation 
of the two classes of bank stockholders cannot be accomplished without 
qualifying or limiting the language of the section. It is argued that a 

restriction as to the meaning and scope of the language would amount 
to an amendment of the constitutional provision by judicial construc- 
tion. Some of the cases cited in support of such propositions are 
United States v. Reese, 92 U.S. 214, 23 L.Ed. 563; United States v. 
JuToy, 198 U.S. 258, 25 S.Ct. 644, 49 L. Ed. 1040; Butts v. Mer- 
chants & Miners Transportation Co., 230 U.S. 126, 33 S.Ct. 964, 57 
L. Ed. 1422; Trade Mark Cases, 100 U.S. 82, 25 L. Ed. 550. 

This contention is founded on the assumption that the words 
“every stockholder of a banking corporation or institution” necessarily 
includes stockholders of national banks. We have already expressed 
our disapproval of that view. Some of the cases cited by appellant in 
support of their contention that the constitutional provision cannot 
be limited by judicial construction have been distinguished by the court 
that rendered them. In Supervisors of Albany County v. Stanley, 
105 U.S. 305, 26 L.Ed. 1044, the court was considering the applica- 
tion of the rule of excluding nonjurisdictional classes from the effect 
of the statute. The Reese and Trade Mark cases were cited and the 
court observed that both of said cases recognized the general prin- 
ciple that one part of a statute may be valid and constitutional and 
another part unconstitutional and void, and that, under certain cir- 
cumstances, they may be separated. The comment in reference to the 
two cases was: “It is also to be observed that in both these cases 
it was a statute creating and punishing offenses criminally which 
was to be construed in regard to the limited constitutional power 
of Congress in criminal matters.” We believe the distinction made in 
the Stanley case is sound and that the other cases relied upon by appel- 
lant may also be distinguished from this case. 

In People v. Gould, 345 Ill. 288, 178 N.E. 133, we noted that there 
was language in the Reese case which was not consistent with the rule 
of this court and we declined to follow the Reese case. We adhere to 
the rule as announced in the Butler Street Foundry case, the Gould 
case and others. 

The question that remains on this branch of the case is as to whether 
the constitutional provisions may be applied as limited to stock- 
holders of State banks. In the leading case of State v. Smiley, 65 
Kan. 240, 69 P. 199, 202, 67 L.R.A. 903, it was said: “The general 
doctrine is that only the invalid parts of a statute are 
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without legal efficacy. This is qualified by the further 
rule that, if the void and valid parts of the statute are so connected 
with each other in the general scheme of the act that they cannot be 
separated- without violence to the evident intent of the legislature, the 
whole must fail. . . . The instances in which the application of the 
rule first mentioned most usually occurs are those where separate 
words, clauses, sentences, or sections of the statute are striken out, 
as it were, because constitutionally objectionable. However, the rule 
is not limited to such instances. It applies as well to exclude from 
the operation of the statute subjects and classes of things lying with- 
out the legislative intent, although comprehended within the general 
terms of the act, as it does to exclude parts of the verbal phraseology.” 
The rule announced in Scown v. Czarnecki, 264 Ill. 305, 106 N.E. 
276, L.R.A.1915B, 247, Ann.Cas.1915A, 772; People v. Butler Street 
Foundry, 201 Ill. 236, 66 N. E. 349, and Chicago Burlington & 
Quincy R. Co. v. Jones, 149 Ill. 361, 87 N.E. 247, 24 L.R.A. 141, 41 
Am. St. Rep. 278, is applicable to section 6 and may be interpreted 
as applying solely to that class of stockholders over which the State 
had jurisdiction. For the reasons assigned, section 6 of article XI of 
the constitution was valid when adopted. 

Appellant’s alternative contention, that if section 6 of the State 
constitution was a valid exercise of State power when adopted it has 
since become invalid, is predicated on the theory certain Federal acts 
enacted since March 1, 1933, have so changed the law in reference 
to double liability of stockholders of banks operating in this State 
that the enforcement of section 6 of the statutes implementing it is 
violative of the Federal constitution. It is claimed the acts of Con- 
gress which authorize the Reconstruction Finance Corporation to 
subscribe for stock in a State bank, the act which abolished the double 
liability of stockholders of national banks, and the act which authorized 
the Federal Deposit Insurance Corporation to insure deposits of banks 
have made such innovations in the law of double liability of stockholders 
as to render section 6 violative of the fourteenth amendment of the 
Federal constitution. 

Provisions of the amendment claimed to have been violated are those 
which direct that no State shall deny any person within its jurisdiction 
the equal protection of the laws, and, the due process clause. 

In approaching this question, it is well to analyze appellant’s 
contention so that the discussion may be restricted to the limits pre- 
scribed by the question. The exclusive sovereignty of each govern- 
ment over its respective field is conceded, but it is argued that the 
Federal government has enacted statutes which have created such 
conditions in reference to stockholders’ liability as to make the State 
law unconstitutional. It is not claimed that section 6 or the State 
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statutes discriminate against any citizen of the State, if it were not 
for the conditions created by operation of the Federal acts. Nor 
is it claimed that the acts of Congress have invaded a field that belongs 
to the State, or that it has acted outside the scope of its. delegated 
power. 

From such concessions the question is limited to whether a State 
constitutional provision which in itself operates indiscriminately on 
all citizens of the State similarly situated may be declared discrimina- 
tory and in violation of the equal protection clause of the fourteenth 
amendment because acts of Congress have created governmental 
agencies (the Reconstruction Finance Corporation and the Federal 
Deposit Insurance Corporation) and vested them with powers which, 
if exercised, grant privileges that exonerate stockholders of certain 
banks doing business in this State from double liability, while stock- 
holders of banks organized under State laws may not obtain the same 
rights on equal conditions. 

We will not discuss at length the proposition that a law valid when 
adopted may, by reason of changed conditions, become invalid. The 
principle is supported by the following cases. Nashville C. & St. 
L. Ry. v. Walters, 294 U.S. 405, 55 S.Ct. 486, 79 L.Ed. 949; Abie 
State Bank v. Governor, 282 U.S. 765, 51 S.Ct. 252, '75 L.Ed. 690, 
and Vigeant v. Postal Telegraph Co., 260 Mass. 335, 157 N.E. 
651, 53 A.L.R. 867. 

Appellant has argued at length and submitted an array of facts 
to support his contention that the major part of the troubles which 
bedeviled the banking business of the nation and brought it into an 
almost complete state of collapse during the depression period was 
caused by the laws, both Federal and State, which imposed a double 
liability upon bank stockholders. The facts submitted are informa- 
tive, but, insofar as appellant urges that the facts shown necessitate 
court relief from the double liability of stockholders of State banks, 
they will be disregarded. Such reference will be made to them as is 
necessary to present appellant’s contentions. However, conclusions 
reached must be founded on applicable legal principles without regard 
to the causes which contributed to the failure of the banks during 
the depression period or the propriety of the policy which motivated 
the change of the Federal Government in regard to double liability 
of stockholders of banks. 

Originally, the Reconstruction Finance Corporation was authorized 
to make loans to banks that were in financial distress but in 1938 
that law was changed in this regard to an authorization to the Recon- 
struction Finance Corporation to invest its funds in the preferred 
stock issued by the bank. It was provided by U.S.C.A. Title 12, sec- 
tion 51d, that if the Secretary of the Treasury was of the opinion 
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that any national banking association or any State bank or trust 
company was in need of capital in connection with its organization 
or reorganization, the Secretary, with the approval of the President, 
could subscribe for preferred stock in such banking association. The 
material part of the act which pertains to the double liability of 
stockholders in State banks is as follows: “Nothing in this section shall 
be construed to authorize the Reconstruction Finance Corporation 
to subscribe for preferred stock in any State bank or trust company 
if under the laws of the State in which said State bank or trust com- 
pany is located the holders of such preferred stock are not exempt 
from double liability. In any case in which under the laws of the State 
in which it is located a State bank or trust company is not permitted 
to issue preferred stock exempt from double liability, or if such laws 
permit such issue of preferred stock only by unanimous consent of 
stockholders, the Reconstruction Finance Corporation is authorized, 
for the purposes of this section, to purchase the legally issued capital 
notes or debentures of such State bank or trust company.” 

Double liability of stockholders of national banks was, prior to 1933, 
authorized by sections 63 and 64 (U.S.C.A. Title 12) but the acts of 
Congress of 1933, as amended in 1935, terminated the double liability 
feature of stockholders, as applied to national banks, as of July 1, 
1937. U.S.C. A. Title 12, section 64a. 

Appellant argues that the termination of double liability of stock- 
holders in national banks created a serious situation with State 
banks in that investors prefer the stock of national banks freed from 
double liability rather than to acquire the stock of State banks with 
a liability under section 6. In support of such argument, attention 
is called to the stipulation of facts which shows that the capital stock 
of all State banks in 1933 was $69,983,300, and that thereafter it 
decreased to $43,853,050 in 1944. There is a general statement in 
the stipulation that the capital stock of all national banks increased 
during said period but the amount of the increase is not shown. It 
appears that from June 30, 1943, to June 30, 1944, the capital stock 
of national banks increased $32,457,000. To show the ratio of capital 
stock to deposits, the following figures are presented: On December 
30, 1944, the capital stock of all State banks was, as stated, $43,- 
858,050. The total deposits were $2,709,930,833.75, thus producing 
a ratio of deposits to capital stock of 61 to 1. It appears that in 
1983 the ratio of capital stock of national banks to deposits was 
higher than ‘the ratio between the same subjects in State banks, but 
by 1944 the reverse was true.: 

Much of appellant’s argument centers on the classes created and 
conditions developed by act of Congress creating and providing for 
the operation of the Federal Deposit Insurance Corporation. 12 
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U.S.C.A. § 264. The insurance company’s existence dates from 
June 16, 1933. The statute has been amended at various times and 
the provisions of the act are now available to every State bank. 
However, the evidence showed there are some State banks in this State 
which have not become insured members of the insurance company. 
Reference to the provisions of the Federal act will be limited to those 
sections which provide methods for a State bank to become an insured 
member, the conditions on which an insured member may discontinue 
its membership and the provision pertaining to the double liability 
"of stockholders of State banks. 

In general, the act divides State banks that are to become members 
into two classes, (1) those banks that are members of the Federal 
Reserve System, and (2) those that are not. It should be noted that 
a State bank (if it can meet the requirements of the act) may sub- 
scribe to the stock of a Federal Reserve Bank and become a member 
of the Federal Reserve System (U.S.C.A. Title 12, § 821) and by 
the same act (section 328) may withdraw from such membership on 
six months’ notice. The membership of a State bank in the Federal 
Reserve System is thus purely voluntary, both in its inception and 
duration. Hiatt v. United States, 7 Cir., 4 F.2d 374. 

By U.S.C.A. Title 12, section 264(e) (1) it is provided that State 
banks which were licensed by the Secretary of the Treasury on or 
before August 23, 1935, “shall be and continue to be, without applica- 
tion or approval, an insured bank.” By subsection (e) (2) every 
State bank which after August 23, 1935, was converted into a 
national member bank or became a member of the Federal Reserve 
System was declared to be an insured bank after certification of the 
happening of either one of such events. By subsection (f) (1) every 
bank not a member of the Federal Reserve System but which was on 
June 80, 1985, or thereafter became a member of the temporary 
Federal Deposit Insurance Fund or of the Fund for Mutuals should 
“be and continue to be, without application or approval, an insured 
bank” and by subsection (f) (2) any State bank not a member of the 
Federal] Reserve System would, upon application to and approval by 
the insurance company, become an insured bank. 

Any State bank which was a member of the Federal Reserve Sys- 
tem ceases to be an insured member whenever it withdraws as a 
member of the Federal] Reserve System (U.S.C.A. Title 12, sec. 264 
(i) (2) and by insured bank not a member of the Federal Reserve 
System may withdraw as an insured member at any time on giving 
ninety days’ written notice and complying with other conditions not 
material here. 

U.S.C.A. Title 12, section 264 (1) (7) deals with the right of the 
insurance company to be subregated to the rights of the depositor 
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whose claim the insurance company has paid in whole or in part. It 
provides, as to deposits in State banks, that the insurance company 
“shall not make any payment to any depositor until the right of 
the Corporation to be subrogated to the rights of such depositor . . . 
shall have been recognized either by express provision of State law, 
by allowance of claims by the authority having supervision of such 
bank, by assignment of claims by depositors, or by any other effective 
method.” It is expressly provided that subrogation shall include the 
right on the part of the corporation to receive the same dividends 
from the proceeds of the assets of such closed bank and recoveries on 
account of stockholders’ liability as would have been payable to the 
depositor on @ claim for the insured deposit “but such depositor shall 
retain his claim for any unsecured portion of his deposit.” The fol- 
lowing appears as a proviso to said section: “That, with respect to 
any bank which closes after May 25, 1938, the Corporation shall waive, 
in favor only of any person against whom stockholders’ individual 
liability may be asserted, any claim on account of such liability in 
excess of the liability, if any, to the bank or its creditors, for the 
amount unpaid upon his stock in such bank; but any such waiver shall 
be effected in such manner and on such terms and conditions as will 
not increase recoveries or dividends on account of claims to which 
the Corporation is not subrogated: Provided further, That the rights 
of depositors and other creditors of any State bank shall be determined 
in accordance with the applicable provisions of State law.” 

That Congress intended to make the benefits of the Federal Deposit 
Insurance Act available to all State banks on as near equal terms as 
possible is shown by section 264(y), which is as follows: “It is not 
the purpose of this section to discriminate, in any manner, against 
State nonmember [a State bank which is not a member of the Federal 
Reserve System], and in favor of, national or member banks; but the 
purpose is to provide all banks with the same opportunity to obtain 
and enjoy the benefits of this section. No bank shall be discriminated 
against because its capital stock is less than the amount required for 
eligibility for admission into the Federal Reserve System.” 

Appellant argues that the act of Congress which withholds power 
from the Reconstruction Finance Corporation to subscribe for stock 
in State banks where the State law provides for superadded liability 
creates a condition whereby investors of bank stock prefer stock in 
banks without the double liability feature, and that stockholders in 
State banks are suffering injury which appellant says in its argument 
“operates to the detriment of stockholders of an Illinois State bank 
just as a confiscatory rate law takes property from a public utility 
and its stockholders and thereby deprives persons of their property 
without due process of law.” Likewise, it is argued that the act of 
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Congress abrogating the superadded liability of stockholders of na- 
tional banks operates to the injury of State banks and their stock- 
holders. Attention is called to the fact that there are hundreds of 
national banks doing business in Illinois, performing the same general 
functions of banking as State banks and yet the stockholders of the 
national banks are exonerated from the double liability while section 
6 continues to impose it on the stockholders of State banks. An array 
of figures is submitted to show the damaging effect such condition 
creates in the business conducted by banks organized under State laws, 
but in view of the conclusion reached as to the applicable legal prin- 
ciples the factual] situation will not be stated. 

The Federal Deposit Insurance Corporation insures all deposits 
of a bank except that part of any which exceeds $5000. The right 
of subrogation and the requirement that the insurance company shall 
waive the superadded liability to which it has been subrogated is 
limited to that amount of the deposits paid by it. Thus a depositor 
whose account was in excess of $5000 retains the claim for superadded 
liability against the stockholders to the amount his deposit exceeds 
$5000. If the nonsubrogated claims for a given period are 10 per 
cent of the total deposit liability paid by the insurance company for 
that period, then it would follow that the company would waiver 
90 per cent of the superadded liability and the depositors holding the 
nonsubrogated claims would be entitled to assert their claims for the 
other 10 per cent. It is also urged that a stockholder of a State 
bank not insured is subject to a superadded liability of 100 per cent, 
while the stockholders of an insured State bank may escape if the 
deposits of his bank were all within the insurable clause of $5000 
or less. It is said this is a denial of equal protection of the law. Appel- 
lant observes that it is hardly probable that the superadded liability 
against which nonsubrogated claims may be asserted would be the 
same in all banks and it is claimed this possibility of unequal liability 
creates an inequality in the law. 

In McCulloch v. Maryland, 4 Wheat. 316, 4 L.Ed. 579, it was said 
that the Constitution of the United States did not expressly delegate 
the power to Congress to create corporations but the power conferred 
to “make all needful rules and regulations respecting the territory or 
other property belonging to the United States” and the power to 
make all laws which should be necessary and proper for carrying into 
execution the express powers of government included the implied power 
to create a corporation, if in the discretion of Congress it was con- 
sidered such a corporation was required in the execution of the powers 
granted. In referring to the service a bank renders the government, 
it was described as “a convenient, a useful and essential instrument in 
the prosecution of its fiscal operations.” Osborn v. Bank of the United 
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States, 9 Wheat. 738, 6 L.Ed. 204; Farmers & Merchants National 
Bank v. Dearing, 91 U.S. 29, 23 L.Ed. 196. It has been held that 
institutions created by Congress, such as the Federal Reserve Sys- 
tem, Federal Land Banks and Federal Deposit Insurance Corporation, 
are authorized on the principle “that a power to create implies a power 
to preserve.” First National Bank v. Fellows, 244 U.S. 416, 37 S.Ct. 
734, 61 L.Ed. 1233, L.R.A.1918C, 283, Ann.Cas.1918D, 1169; Smith 
v. Kansas City Title & Trust Co., 255 U.S. 180, 41 S.Ct. 243, 65 L.Ed. 
577; Weir v. United States, 7 Cir., 92 F.2d 634, 114 A.L.R. 481. 

Thus, with the accepted doctrine that a State may create and con- 
trol banks we have an illustration of the result of our dual form of 
government—two sovereignties each possessing the power to create 
banks to operate in the same territory. If Congress, in the exercise 
of a power, elects to enter a field not previously included within its 
legislative jurisdiction, then all existing State laws must give way 
to the Federal act. If, in the instant case, we had the proposition 
where Congress possessed the power to abolish superadded liability of 
stockholders of State banks and had exercised such power, then such 
act being valid, the State law would necessarily become inoperative, 
But the Federal acts referred to do not abolish the double liability of 
stockholders of State banks as declared by section 6. From what has 
been said, it is apparent that whether a State bank shall make applica- 
tion to become a member of the Federal Reserve System or of the Fed- 
eral Deposit Insurance Corporation is at the option of the bank. If 
it elects to become a member of either or both of said governmental 
agencies, then it is subject to Federal regulation, inspection and the 
making of reports to such agencies. 

It must be conceded the differences between the Federal and State 
laws pertaining to double liability make stock of banks operating under 
the Federal] jurisdiction a preferred investment over stock issued by 
a bank operating under section 6 of our constitution. But such 
difference is not the character of discrimination against which the 
fourteenth amendment was directed. By the language of the amend- 
ment it is a prohibition against State action, Corrigan v. Buckley, 271 
U.S. 822, 46 S.Ct. 521, 70 L.Ed. 969; Virginia v. Rives, 100 U.S. 
313, 25 L.Ed. 667, and it is not a restriction upon acts of Congress, 
Truax v. Corrigan, 257 U.S. 312, 42 S.Ct. 124, 66 L.Ed. 254, 27 
A.L.R. 375; Carleton Screw Products Co. v. Fleming, 8 Cir., 126 F.2d 
537, nor does it prohibit action by private individuals. 

The Federal] Deposit Insurance Corporation Act recognizes the right 
of the State to impose a superaddedi liability upon stockholders of 
State banks. Every act taken by a State member bank under the 
insurance act is made in recognition of the double liability features 
of section 6. If the insurance corporation is required to pay a loss to 
a depositor, the double liability imposed by section 6 is not discharged 
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by operation of law but by the waiver executed by the insurance cor- 
poration. If Congress elects to have the insurance corporation waive 
its right of subrogation, then the discrimination, if any exists, arises 
by reason of the waiver and not by the enforcement of section 6 of 
the State constitution. There is no warrant for holding that section 
6, operating under the present requirements of the Federal acts, is 
unconstitutional in that it deprives any of the citizens of the State 
of equal protection of the laws or that it violates the due process clause 
of the fourteenth amendment. 
For the reasons assigned, the decree is affirmed. 


Resolution of Bank Directors Not Necessary in 
Foreclosing Trust Deed Securing Notes 


Bank, which held notes secured by trust deed, was not re- 
quired to enter a resolution on its minutes requesting the 
trustee to make the foreclosure, in order to collect its money 
loaned on the lands involved; any executive officer of the bank 
might do so. Texas Pacific Coal & Oil Co. v. Mulvihill, Su- 
preme Court of Mississippi, 27 So. Rep. (2d) 719. 


The banking business is a very complicated and exacting 
process and while fundamentally many details thereof must 
depend upon appropriate action of the directors evidenced by 
entries upon the bank’s minutes, on the other hand, many de- 
tails need not be so treated, and authority to a large extent in 
dealing with collections must be reposed in the executive 
officers of the bank. It is not conceivable as practicable to 
require a resolution of a Board of Directors every time a trust 
deed is to be foreclosed. A board of directors is composed of 
businessmen engaged in their own private enterprises and 
can not be constantly in attendance upon directors’ meetings at 
the bank. It is ordinarily and generally the duty of executive 
officers to see to collection of moneys due to the bank, and 
where default is made in payment thereof it is within their 
authority to cause steps to be taken to collect, such as fore- 
closures of trust deeds for instance. 


The opinion of the court is as follows: 
NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1114. 
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L. A. SMITH, SR., Justice. 

The appellee filed an original bill of complaint in the Chancery 
Court of Adams County as the widow and sole heir of P. W. Mulvihill, 
Jr., who died on June 21, 1940. Appellee complained that a trustee’s 
sale and the trustee’s deed were both void, and that appellee, as the 
widow and sole heir of P. W. Mulvihill, Jr., deceased, was the owner 
of Allendale Plantation, so that the claims of the appellants thereto 
were clouds upon her title, which she asked to be cancelled, and also 
prayed that her title be confirmed. She also, in her original bill, said 
she tendered the full amount of principal and interest that the court 
might find to be due from her, if any, upon an accounting between 
her and the appellants. Her successful prosecution of this suit depends 
upon her ability to aveid the trustee’s sale and deed. 

The decedent purchased certain lands in Adams County March 18, 
1918, which, under date of April 17, 1920, he conveyed in a deed of 
trust to W. Howard Pritchart, as trustee, consisting of two planta- 
tions, The Allendale Plantation and Clifford Plantation. The in- 
debtedness secured by the trust deed was evidenced by five notes of 
$2,000 each, payable annually, to the Peoples Savings Bank of 
Natchez, which bank assigned a two-fifths interest in said indebtedness 
to the Bank of Commerce of Natchez. Thereafter, P. W. Mulvihill, 
Jr., became non compos mentis, and so continued until he died. On 
April 18, 1924, default having been made in the payment of certain 
of the notes above described, the trustee advertised the sale of said 
land by foreclosure. At the sale, the Bank of Commerce and the Peoples 
Savings Bank jointly purchased both plantations in the proportions 
of two-fifths by the Bank of Commerce and three-fifths by the Peoples 
Savings Bank, and on May 10, 1924, the trustee executed his deed as 
such to them accordingly. 

The appellants, who are the defendants in the original bill of com- 
plaint, were made such thereto because of their alleged ownership or 
claim of interest in said tract described as the Allendale Plantation, 
or the oil, gas and other minerals therein or thereunder, having 
acquired the same subsequently to the said foreclosure sale all because 
of transactions traced to the trustee’s sale to the two banks and their 
vendees and alienees. 

Appellee attacked the validity of the foreclosure and trustee’s deed 
on five grounds, to-wit: 

(a) That the cestuis que trustent “did not pass any resolution 
or take any other legal action declaring default in the payment of 
said indebtedness, or authorizing the foreclosure of said deed of trust 
by said trustee, and the actions of the trustee were, therefore, null 
and void, and were a fraud upon the rights of the complainant herein, 
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and her husband P. W. Mulvihill, Jr., who, at the time of said einen’ 
foreclosure, was wholly mentally incompetent.” 

(b) “There is no provision in said deed of trust by which the owner 
and holder of the indebtedness thereby secured might become a pur- 
chaser under any sale” by the trustee, and that the action of the 
trustee was a sale as an entirety to the owners of the indebtedness 
secured by the trust deed, two-fifths to the Bank of Commerce and 
three-fifths to the Peoples Savings Bank. 

(c) “The deed of trust describes several separate parcels of land 
which are not contiguous, but are many miles apart, and by the 
Trustee’s deed it appears contrary to the requirements of Section 888, 
Mississippi Code of 1942, which was in effect at the time of said 
purported and attempted sale in this that said tracts were offered first 
as one tract known as ‘Clifford Plantation,’ then as another tract 
known as ‘Allendale Plantation,’ and there was bid for the first tract 
$5,500, and for the second tract $6,000, or a total of $11,500. Then, 
when said two separate tracts and parcels were then offered both 
together, the two banks, as the owners of said indebtedness both to- 
gether bid for both plantations the exact total of the separate bids, 
and the trustee attempted to make the sale of the plantations together 
as an entirety, when as a matter of law, the sale of the property as 
an entirety as described in a deed of trust can be made only where 
the price bid for the said several separate tracts and parcels shall 
exceed the aggregate of the bid made for the separate tracts.” 

(d) “That as to the Allendale Plantation and the property herein- 
above described, it should have been sold according to the provisions 
of Section 111, Mississippi Constitution of 1890, which required that 
it should be offered in subdivisions not exceeding 160 acres, or quarter 
section, and then offered an entirety, and that the price bid for the 
latter shall control only when the price for the entirety shall exceed 
the aggregate for the said land as offered in subdivisions, as required 
by said section of the Constitution, and also as required by Section 
888, Mississippi Code of 1942, because the deed of trust in none of 
its provisions waived any of the constitutional or statutory require- 
ments as to mode of sale, nor does the deed of trust at any place 
authorize the sale of the several tracts of land therein described as 
an entirety, contrary to the requirements of said constitutional and 
statutory provisions.” 

(e) “That said deed of trust, Exhibit One hereto, among other 
things, provides that P. W. Mulvihill, Jr., as Party of the First Part, 
‘expressly reserves the right to have released from this deed of trust 
either said Clifford or Allendale Plantation at any time he may sell 
either of said plantations, upon the payment by him of $5,000 upon 
the principal of his said notes and the interest accrued on said notes 
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to the date of payment, et cetera,’ and that the amount received at 
said trustee’s sale was largely in excess of said $5,000 and the accrued 
interest, and, therefore, was tantamount to payment of the said $5,000 
and accrued interest, and thereby there was released to the said P. W. 
Mulvihill, Jr., his successors and heirs, all of said Allendale Planta- 
tion, and the attempted transfer by said trustee thereasto was there- 
fore null and void.” 

The prayer of the bill was that her title to the Allendale Plantation 
be confirmed and quieted, and that all of the instruments and con- 
veyances set forth in the original bill executed or recorded since March 
18, 1918, be cancelled as casting clouds and suspicion upon her title 
to the Allendale Plantation, and that T. F. Hodge and the Texas 
Pacific Coal and Oil Company be enjoined from trespassing thereupon, 
drilling or attempting to drill any oil, gas or mineral wells there- 
upon. 

It will thus be seen that the prayer of the original bill seeks relief 
only as to the Allendale Plantation and seeks no relief as to the Clif- 
ford Plantation. In this Court appellee changes her position and 
now says in her brief that she “attempts to show that the foreclosure 
sale of those tracts of land described in the deed of trust as Allendale 
Plantation are null and void for the following reasons: (1) That the 
trustee was not requested to foreclose by the holders of the indebtedness 
as was required by the deed of trust and therefore the trustee’s acts 
were null and void and the sale of no effect; (2) that the holders of 
the indebtedness by agreement to purchase jointly and by purchasing 
jointly at the foreclosure sale have suppressed the competition at a 
public auction and have worked a fraud on the trustor, and (3) that 
the foreclosure sale was not conducted in conformity with Section 888, 
Mississippi Code of 1942, and Section 111 of the Constitution, and 
therefore the sale was null and void.” In the original bill it is to be 
noted that the charge was made that the Clifford and Allendale Plan- 
tations were not contiguous but were many miles apart, while no charge 
was made that the various components of the Allendale Plantation 
were not contiguous. It will also be noted, as stated supra, as to which 
we will not go into detail, that the grounds upon which appellee argues 
in support of her position here vary substantially in some phases from 
those set out in her original bill of complaint. 

We feel it necessary to discuss only the first and last of the present 
positions of appellee. To the original bill appellants filed general 
demurrers on the grounds that there was no equity on the face of the 
bill; that it was shown on the face thereof that appellee had no title 
to the lands involved, and that the original bill did not allege any 
facts or defects in the foreclosure sale which invalidated it; and that 
the titles of appellants were not clouds upon. the title of appellee, who 
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was not entitled to any relief either at law or equity. These demurrers 
were overruled and defendants granted an appeal to settle all the 
general controlling principles of the case. 

The Trustee’s deed describes the Allendale Plantation as follows: 
“All the following described tracts of land situated in the County of 
Adams and State of Mississippi about fifteen miles from the City of 
Natchez, and now known as ‘Allendale’ plantation containing thirteen 
hundred acres, more or less, and consisting of the following tracts of 
land: 

“First: All those lots and tracts of land known by the general 
name of ‘Allendale’ plantation at the time of the death of Routh H. 
Phipps, situated on the waters of Sandy Creek in said Adams County, 
Mississippi, and described as follows, to-wit: The Home Place, con- 
sisting of two parcels, namely Sec. 24 T. 6, R. 1 W, containing 398.60 
acres and parts of Secs. 6 and 23, T. 6, R. 1 W, containing 100 acres, 
more or less, said two tracts of land constituting the Home Place, 
being together bounded on the west and south west by lands of the 
Estate of Nathaniel Hoggatt, Jr., deceased, on the North and East 
by Wailes tract, being the tracts of land hereinafter secondly de- 
scribed, and on the South east by lands of the Estate of Jesse Mock 
deceased, the whole containing 493.66 acres, more or less. And also 
in the same township and range a tract of land estimated to contain 
about 100 acres, bounded on the South and East by lands of the Estate 
of Nathaniel Hoggatt, Jr., deceased, on the North East by lands for- 
merly of Mrs. Anna W. Winston, on the North by lands fomerly of 
S. L. Guice, and on the West by land now or formerly of John G. 
Fleming. 

“Second. The North West quarter and West Half of North East 
quarter of Sec. 1, T. 6, R. 1 W., Lots 1, 2, 3, 4, 5, 6, 7, 8, 9, 10 and 
11 of Sec. 2, T. 6 N, R. 1 W., and fractional Section 88, T. 7 N., R. 
1 W, containing 708 acres, more or less.” 

With reference to the claimed invalidity of the trustee’s sale on the 
ground that the trustee was not requested to foreclose by the holders 
of the indebtedness, as was required in the deed in trust, and therefore 
the trustee’s acts were void, the trust deed recites: “And in pursuance 
of the request of the legal holders of the notes secured by said deed 
in trust to foreclose said deed in trust by reason of default in the pay- 
ment of the first note secured,” and so forth. Appellee cites Vaughan 
et al. v. Powell, et al., 65 Miss. 401, 4 So. 257, to the effect that the 
conditions of a trust deed must be strictly complied with upon fore- 
closure, and argues that because there was no resolution of the Board 
of Directors of the two banks, on the minutes, requesting the trustee 
to foreclose, that there were no such requests. She cites no authority 
in support of her theory that absence of a resolution by the Board of 
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Directors is proof of absence of requests, but refers to the case of 
Walker et al. v. Brungard, 21 Miss. 723, where the trust deed required 
the joint request of Brungard and Walker, the latter being the 
grantor. Brungard requested, but there was no request by Walker, 
and the Court held that the execution of the power of trustee must 
rest upon existing circumstances conferring the right to exercise it 
and in accordance therewith. Appellant replies that the bill of com- 
plaint contains no allegations that the beneficiaries did not request 
sale of the property while the trustee’s deed, presumtively correct, 
alleged that the holders of indebtedness did request that the sale be 
made. McCaughn v. Young, 85 Miss. 277, 37 So. 839. 

Moreover, as appellants argue, that where the president of a bank 
beneficiary in a deed of trust appointed a substituted trustee without 
an order of the Board of Directors authorizing him to do so, the ap- 
pointment was valid, basing their argument on Chandler v. Bank of 
Brooksville, 181 Miss. 529, 178 So. 797, and quoting from Adams 
et al. v. St. Clair et al., 185 Miss. 416, 188 So. 559, 560, where this 
Court said: “The effect of which holding of the court is that the power 
of appointment is not necessarily and in all events vested in the board 
of directors merely because the power is given to the corporation by 
name. In that case the Court, after holding the appointment valid, 
observed that the act of the president was also ratified by the bank 
by its claiming the property sold pursuant thereto.” If the sale by 
the trustee here had been void, the banks could not have ratified it to 
the prejudice of appellee. But since it was neither void nor voidable, 
in our judgment, we think that the purchase of the land at the trus- 
tee’s sale, by the bank beneficiaries, ratified the action of the trustee, 
even though a resolution by the Board of Directors were necessary 
as claimed by appellee, with which we do not agree, however. 

Every step in a bank’s business cannot be made to require action 
by its Board of Directors. Even its by-laws can not provide for all 
the minutiae of the duties and obligations of the executive officers of a 
bank in its multiple daily transactions. Each has many functions to 
perform, singly and together in committees. Collection of the bank’s 
bills receivable is not a matter that would ordinarily require the con- 
vening of the Board of Directors and a resolution on the minutes of 
the bank directing executive officers charged with such duty to per- 
form it. Such a course would be impracticable, unnecessary, and most 
unusual, and unreasonably budensome upon busy men and on the 
banking business. 

The Supreme Court of Massachusetts in Bristol County Savings 
Bank v. Keavy, 128 Mass. 298, was of the opinion that: “It would 
be a great obstacle to the successful management of savings bank and 
other corporations, if no suit for the collection of a debt could be 
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instituted except by vote of the trustees or directors.” So, when 
the two banks bought the land at the sale, even had there been a 
requirement of a resolution of the directors entered on the minutes 
of the banks, which requirement had been ignored, and’ since the sale 
was neither void nor voidable, the banks ratified it by accepting the 
trustee’s deed to the lands involved and when so ratified it became 
obligatory upon all the parties concerned in this case. The rule that 
subsequent confirmation or consent is equivalent to a previous com- 
mand is as applicable to corporations as to individuals. Planters 
Bank v. Sharp, 4 Smedes & M. 75, 43 Am.Dec. 470. 

We think that the bank was not required to enter a resolution on 
its minutes requesting the trustee to make the foreclosure, in order 
to collect its money loaned on the lands involved, but that any execu- 
tive officer of the bank might do so. The banking business is a very 
complicated and exacting process and while fundamentally many de- 
tails thereof must depend upon appropriate action of the directors 
evidenced by entries upon the bank’s minutes, on the other hand, 
many details need not be so treated, and authority to a large extent 
in dealing with collections must be reposed in the executive officers 
of the bank. It is not conceivable to us as practicable to require a 
resolution of a Board of Directors every time a trust deed is to be 
foreclosed. A board of directors is composed of businessmen engaged 
in their own private enterprises and can not be constantly in attendance 
upon directors’ meetings at the banks. It is ordinarily and generally 
the duty of executive officers, in our judgment, to see to collection of 
moneys due to the bank, and where default is made in payment thereof 
it is within their authority to cause steps to be taken to collect, such 
as foreclosures of trust deeds for instance. We, therefore, see no 
merit in this position of the appellee. 

This now brings us to the discussion of the position of the appellee 
that the foreclosure violated Section 888, Code of 1942, and Section 
111 of the Constitution of Mississippi. Section 111 of the Constitu- 
tion deals with sales under executions and requires that “all lands 
comprising a single tract sold in pursuance of decree of court, or 
execution, shall be first offered in subdivisions not exceeding one hun- 
dred and sixty acres, or one-quarter section, and then offered as an 
entirety,” and so forth. Section 888, Code 1942, directs that “all 
lands comprising a single tract, and wholly described by the subdivi- 
sions of the governmental surveys, sold under mortgages and deeds 
of trust hereafter executed, shall be sold in the manner provided by 
section one hundred eleven of the constitution for the sale of lands 
in pursuance of a decree of court, or under execution.” 

A perfect example of a single tract wholly described by the subdivi- 
sions of the governmental surveys is found in McClusky v. Trussel, 
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90 Miss. 544, 44 So. 69, where the land is described as E44 of SEY 
Sec. 34, T. 28, R. 9 E, and W14 of Section 35, T. 23, R. 9 E. The 
statute does not refer to governmental surveys merely, but to sub- 
divisions of governmental surveys, while the Constitution directs that 
the subdivisions shall not exceed 160 acres, or one quarter section. 
Governmental surveys and the subdivisions thereof are covered by 
the rules of survey, beginning with Section 751, Title 43 U.S.C.A., 
dealing with public lands. Discussing these rules the Supreme Court 
of California in Bullock v. Rouse, 81 Cal. 590, 22 P. 919, declared 
that the lines are not ascertained by the survey, but that they are 
created by the survey. And the Supreme Court of the United States 
in Moss v. Ramey, 14 Idaho 598, 95 P. 513, affirmed by 239 US. 
538, 36 S.Ct. 183, 60 L.Ed. 425, held in effect that public lands are 
to be surveyed into townships, six miles square, and each, in turn, 
subdivided into 36 sections of a mile square, except where a line of an 
Indian Reservation or of a tract of land theretofore surveyed or 
patented or the course of a navigable river may render this impracti- 
cable, and in that case the rule must be departed from no further 
than such particular circumstances require. When P. W. Mulvihill, 
Jr., conveyed the lands involved in trust to the two banks he referred 
to them as the Allendale plantation containing thirteen hundred acres, 
more or less. He used the same description then as the one under 
attack here by the claim that foreclosure required the same lands to 
be sold in subdivisions of the governmental surveys, of which it is 
manifestly incapable. We may take the several parcels comprising 
the whole Allendale plantation, and none of them are wholly described 
by subdivisions of governmental surveys. The Home Place consists 
of two parcels Section 24 and parts of Section 6 and Section 33, which 
is further described as being bounded by the lands of certain indi- 
viduals otherwise necessary to complete the description. The one 
hundred acre tract is described as bounded by the lands of certain 
individuals. And the balance of the land is described as the NW14, 
and W14 of NE}, of Section 1, T. 6, R. 1 W., lots numbers 1, 2, 3, 
4, 5, 6, 7, 8, 9, 10 and 11 of Section 2, fractions of Section 33, all 
containing '703 acres, more or less. Part of this latter parcel is de- 
scribed by subdivisions of the governmental survey and perhaps capable 
of being sold thereby in 160 acre blocks, but the numbered lots are 
not, and the fractional section is not. Since all of these lands to- 
gether comprised the Allendale Plantation when conveyed in trust 
for the benefit of the banks, and the trustor used this description he 
must have known at the time that it was not capable of being sold 
in accordance with Section 111 of the Constitution and Section 888 
of the Code of 1942, which has come down from preceding Codes. 
The language of the statute as stated is not limited to governmental 
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surveys but to subdivisions of governmental surveys, while the Section 
of the Constitution defines such subdivisions as 160 acre tracts, or one 
quarter section. 

The appellee, as we understand it, argues that the trustee, before 
sale, should have had this land surveyed so as to cut it up into sub- 
divisions capable of being sold in 160 acre or one-quarter section 
blocks. The parties could have made such an agreement at the time 
the trust deed was executed, but they did not do so, and such a con- 
dition can not be engrafted upon the transaction. However, an agreed 
private survey would not comprise “subdivisions of governmental sur- 
vey.” No suggestion as to how the expenses of such a survey are to 
be paid is made to us, nor is any authority cited for it. The deed 
of trust refers severally to the Clifford plantation and the Allendale 
plantation and calls them “said plantations.” Both plantations being 
treated as complete units, or single tracts. With reference to the 
Allendale plantation, it was treated and recognized as one plantation. 
It was not required to be entirely and completely contiguous in all its 
parts. Provine et al. v. Thornton et al., 92 Miss. 95, 46 So. 950. 
There is nothing in the original bill of complaint in the way of an 
averment that the Allendale Plantation is not a single tract, or that 
any of its parts are not contiguous to each other. 

Appellee contends that the purpose of the Legislature in passing 
this statute was to protect the rights of a grantor when his property 
is sold under a mortgage or deed of trust because, as held in Kelly v. 
Carmichael, 217 Ala. 534, 117 So. 67, 71, “a sale in parcels or lots 
opens a field to a greater number of bidders, is conducive to a better 
price, and ‘tends to prevent odious speculation upon the distress of 
the debtor,’ and enables him to redeem some of the property without 
being compelled to redeem it all.” 

The reason advanced is that it is advantageous to a trustor to have 
his land so sold, but we are dealing here with a specific statute, the 
meaning of which is clear and definite. The lands must comprise a 
single tract and be wholly described by the subdivisions of the govern- 
mental surveys. “Allendale Plantation” is not within the language 
of that statute or Section 111 of the Constitution. It can not be 
sold in parcels of 160 acres because it was not so described as to make 
it capable of such a sale when the trust deed was executed, which was 
the contract between the banks and the trustor. We are, therefore, 
of the opinion that the trustee’s sale was not void as averred in the 
bill of complaint, and as argued in appellee’s brief here on that point. 

In our judgment, therefore, the demurrers should have been sus- 
tained, and for the error of the trial court in not sustaining them, the 
cause is reversed and remanded for further proceedings not inconsistent 
herewith. Reversed and remanded. 
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BANKING DECISIONS | 
In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 


to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 


counsel, the depositor and the bank student seeking advancement. 


Liability of Bank for Refusal to Transfer Stock on 
Its Books Into Name of Owner 





Townsend v. Tattnall Bank, Court of Appeals of Georgia, 39 S. E. Rep 
(2d) 536 





The owner and holder of a certificate of bank stock has the right 
to have the steck transferred into his name on the books of the 
corporation and the illegal refusal of the corporation, on proper 
demand, to make such transfer renders the corporation liable in 
damages to the owner of the stock. In such an action the measure 
of damages is the value of the stock at the time of the demand 
and refusal. 

The right of action accrues upon the illegal refusal of the officers 
of the bank to transfer the stock on its books into the name of the 
owner, and au action for damages filed within four years from that 
date is not barred by the statute of limitations. 


Action by Hazel Townsend against the Tattnall Bank to recover 
the value of shares of stock of defendant held by plaintiff and to recover 
dividends on the stock, on ground that defendant had refused to transfer 
the stock to her on the books of the defendant and had refused to pay 
dividends on the stock. To review a judgment sustaining defendant’s 
general demurrer to the plaintiff’s petition and dismissing the plaintiff’s 
action, the plaintiff brings error. 

Judgment reversed. 

Mrs. Hazel Townsend filed her action in the city court of Reidsville, 
on November 17, 1945, against the Tattnall Bank, alleging that she 
was the owner of Stock Certificate No. 134 of said bank covering five 
shares of its capital stock, she having acquired title to same from H. H. 
Bell, who bought it from the Superintendent of Banks of Georgia, who 
acquired title to it as liquidating agent for the Toombs County Bank, 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1419. 
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on December 20, 1932, said bank having been taken over by the 
Superintendent of Banks for liquidation on December 30, 1930. She 
further alleged that said certificate of stock was held by said Toombs 
County Bank at the time it was closed, as security for certain indebted- 
ness of J. S. Alexander and that on December 21, 1932, Alexander 
surrendered his title to said bank in extinguishment of his debt and that 
the Toombs County Bank acquired complete title to it on that date. 
She alleged that she had presented her certificate to the defendant and 
demanded a transfer of it to her on the books of the bank and also de- 
manded that said bank pay her all dividends on said five shares of 
stock since December 30, 1930; and that the defendant refused to 
make said transfer and to pay her any dividends. Upon refusal by 
the defendant to do as plaintiff requested, the plaintiff filed suit against 
the defendant for the value of the said five shares of stock, alleged to 
be of the value of $800, and also for all dividends on the same since 
December 30, 1930. 

To this petition the defendant filed its general demurrer, setting 
forth that no cause of action was alleged in plaintiff’s petition against 
defendant, but that if there had ever been one, it was barred by the 
statute of limitations as shown by the allegations of the petition. The 
court sustained this general demurrer and dismissed the plaintiff’s 
action, and the plaintiff excepted to that judgment. 

Thos. L. Slappey, of Atlanta, and M. W. Eason, of Reidsville, for 
plaintiff in error. 

John P. Rabun, of Reidsville, and J. T. Grice, of Glennville, for 
defendant in error. 


SUTTON, P.J.—(after stating the foregoing facts). 

According to the allegations of the petition, the plaintiff was the 
owner and holder of five shares of the Capital stock of the Tattnall 
Bank, as evidenced by stock certificate No. 134, which was originally 
issued to J. S. Alexander and which was purchased by and transferred 
to the plaintiff on December 1, 1942. This stock certificate contained 
this statement: “Transferrable only on the books of the said Bank, in 
person or by attorney, on the surrender of this certificate properly 
endorsed.” It appears from the petition that the plaintiff in person and 
by her attorney presented this stock certificate to the president and 
cashier of the defendant bank, on December 21, 1942, and demanded a 
transfer of said stock to her on the books of the bank and also demanded 
that the bank pay her the dividends on this stock. The defendant 
refused to transfer said stock on the books of the bank to the plaintiff 
and refused the plaintiff's demand. Thereafter, on November 17, 1945, 
the plaintiff filed this suit for damages for the alleged value of said five 
shares of bank stock and for the dividends and interest thereon. 

The trial judge erred in sustaining the defendant’s general demurrer 
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to the plaintiff's petition and in dismissing the action. The owner and 
holder of a certificate of bank stock has the right to have the stock trans- 
ferred into his or her name on the books of the corporation and the 
illegal refusal of the corporation, on proper demand, to make such 
transfer renders the corporation liable in damages to the owner of the 
stock, and the measure of such damages is the value of the stock at 
the time of the demand and refusal. Hilton v. Sylvania & Girard Rail- 
road Co., 8 Ga.App. 10, 68 S.E. 746; Bank of Norwood v. Ray, 21 Ga. 
App. 620, 94 S.E. 819; Citizens Bank of Maxeys v. Bank of Penfield, 
24 Ga.App. 435, 101 S.E. 203; Bank of Culloden v. Bank of Forsyth, 
120 Ga. 575, 48 S.E. 226, 102 Am.St.Rep. 115. 

The contention of the defendant that the action was barred by 
the statute of limitations can not be sustained. The plaintiff’s right 
of action accrued upon the refusal of the officers of the bank to make 
the transfer of the stock to the plaintiff on the books of said bank. 
This refusal to transfer the stock upon proper demand constituted 
a conversion of the stock by the bank, Hilton v. Sylvania & Girard 
Railroad Co., supra; and the plaintiff had the right under the law to 
bring her action for damages at any time within four years from that 
date. Code § 3-1003. The date of the demand for, and refusal to 
transfer the stock was December 21, 1942, and the plaintiff’s suit was 
filed on November 17, 1945, which was well within the four year period 
provided by law for the filing of such a suit. 

Under the allegations of the petition, the plaintiff would also be 
entitled to recover any dividends that may have accrued on the five 
shares of bank stock since the date of the demand for the transfer 
of said stock on the books of the bank, this, so far as the petition shows, 
being the first notice to the bank that the plaintiff was the owner and 
holder of said stock. 

The contention of the defendant in error, that the conveyance of 
title for the bank stock as set forth in plaintiff’s petition is insufficient 
as a basis for the present suit so as to authorize a recovery for the 
plaintiff, is also without merit. This bank stock composed part of the 
assets of the Toombs County Bank, which had been closed and was in 
the hands of the Superintendent of Banks, and said bank stock was 
sold by the Superintendent of Banks, by virtue of an order of the 
judge of the superior court to H. H. Bell, the description of the property 
as contained in the conveyance being “All of the assets of said Toombs 
County Bank, with the exception of cash on hand in bank, as of this 
date.” And the sale of the same assets was made on the following day, 
December 1, 1942, by H. H. Bell to Mrs. Hazel Townsend, the plaintiff, 
and said stock was included in such assets and delivered to the plaintiff, 
the transfer on the certificate of bank stock being signed in blank by 
J.S. Alexander, the person to whom it was issued. This description was 
sufficient, under the rulings made in Bennett v. Green, 156 Ga. 572, 
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119 S.E. 620, 622. It was there said, among other things, that “A 
general description of this kind is tantamount to a specific description 
of each unit composing the whole. So when a grantor conveys all of 
his property, or all of his property of a particular kind, the description 
embraces each specific item of the whole or kinds of property conveyed. 
The description in this security deed, of ‘all the machinery, equipment, 
stock in trade, and all other assets of the said Chatham Mfg. Co.,’ em- 
braces all: the machinery, equipment, stock in trade, and all other 
assets of said company, and is sufficient.” 

The plaintiff's petition set out a cause of action, and the trial judge 
erred in sustaining the defendant’s general demurrer and in dismissing 
the action. 


Transferee of Installment Notes Not Holder In Due 
Course 


Bliss et al v. California Co-Op. Producers et al., Supreme Court of veitaieaaar 
172 Pac. Rep. (2d) 62 


Where installment notes are transferred and pledged by payee 
as security for payee’s note to plaintiff, and plaintiff takes the in- 
stallment notes after the first installment is due, it is held that plain- 
tiff is not a holder in due course of the notes. 

The holder to be a holder in due course must take notes before 
they are overdue and without notice of dishonor if they were dis- 
honored. By “overdue” is meant that the date fixed for the pay- 
ment of an installment is passed. The makers of installment notes 
are entitled to urge against the plaintiff all defenses that might have 
been available if the transfer of the notes had been a mere assign- 


ment instead of a negotiation to a holder in due course of a negoti- 
able instrument. 


Action on notes by Charles A. Bliss and others against the Cali- 
fornia Cooperative Producers, a co-operative business corporation, I. 
C. Shidler, Helen A. Winchester, C. J. Galbreath, and others. From a 


judgment against defendants Shidler, Winchester, and Galbreath, they 
appeal. 


Judgment reversed. 

Prior opinions 154 P.2d 929; 156 P.2d 259. 

B. J. Galbreath, in pro. per., of Marysville, and Muldary & Elking- 
ton, of San Francisco, for appellants. 


Charles A. Bliss, in pro. per., Irvin C. Ford, and C. K. Curtright, 
all of Sacramento, for respondents. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 851. 
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CARTER, Justice—Judgment was given for plaintiffs against de- 
fendants and appellants Shidler, Winchester and Galbreath on three 
promissory notes of which they were the makers. Their defenses, among 
others, were fraud and failure of consideration. Plaintiffs are the trans- 
ferees of the notes, the payee being California Cooperative Producers, 
a corporation. 

The series of events leading up to the execution of the notes had 
their beginning in 1926. In that year the idea was conceived by Mr. 
Johnson, president of the Union Construction Company, and a Mr. 
Campbell, to use the shipping terminal facilities and property at the 
harbor in Oakland, California, then held by the Union Construction 
Company under a lease from the city of Oakland, for a terminal for 
processing and shipping agricultural products. It was proposed to form 
a corporation to be known as California Cooperative Producers (here- 
inafter referred to as the corporation, which was later formed), as the 
instrumentality to conduct the enterprise. A promotional firm, Allen, 
Hobson and Simons, a copartnership, was engaged under contract of 
April 15, 1927, to promote and organize the business and conduct a 
campaign to induce growers of agricultural products to let the corpor- 
ation handle their products. The corporation was incorporated on April 
26, 1927, with a capital stock of $15,000 under the then section 653a of 
the Civil Code authorizing ordinary business corporations to divide a 
portion of their profits among persons other than their stockholders. 
The stock (other than director’s qualifying shares) was to be issued 
only to associations of producers (which were to be organized) who 
marketed their products through the corporation. Johnson was named 
president and Hobson and Allen directors of the corporation. Pursuant 
to a permit therefor one share of stock was issued to each director. 

The promotional firm launched its drive, made financial arrange- 
ments, and obtained manufacturing and marketing contracts, hereafter 
called marketing contracts, for the corporation from many producers 
of agricultural products, including the three appellants, in which the 
producers agreed to market their products through the corporation. 
Appellants, as producers, were members of either one or the other or 
two producer’s associations formed pursuant to the plan. The associa- 
tions’ manufacturing and marketing agreement,. hereafter referred to 
as association contract, with its member-producers and the marketing 
contracts required its members to deliver their products to the corpor- 
ation. The marketing contracts called for the procurement of policies 
of insurance on the lives of the producers, the corporation to pay the 
premiums, and provided: “In order to assist in the manufacturing 
and/or marketing of said products, and in further consideration of the 
payment of the premiums on policies of endowment life insurance on 
the life (name of defendant signing same) for the amount of (amount 
of insurance issued) , if and when issued and assigned to California Co- 
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operative Producers, said producer hereby extends his credit to Cali- 
fornia Cooperative Producers in the amount of a certain promissory 
note of even date herewith in the principal sum of $ (amount of 
note executed, and sued for herein) made by said producer in favor of 
said California Cooperative Producers.” The notes involved were exe- 
cuted in 1927 as a part of the transaction by appellants and were non- 
interest bearing negotiable instruments payable in annual installments. 
The principal of the notes was arrived at by an estimate of the annual 
produce to be delivered by the producer and maker of the note to the 
corporation. 

On April 17, 1928, the corporation pledged the notes to plaintiffs, 
together with others, as security for the payment of a note for $5,000 
in which the corporation was maker and plaintiffs payees. 

The first installment on appellants’ notes was due on January 2, 
1928. (The transfer to plaintiffs, as noted, was April 17, 1928.) The 
court found that the corporation entered credits on its books against 
the appellants’ notes on August 31, 1928, in the amount of the first 
installment, and in that connection, that the credits were made after 
appellants knew of the transfer to plaintiffs and without consent of 
plaintiffs. The court also found that while the plaintiffs were not 
holders in due course because one installment of the notes was past 
due on their face at the time of the transfer, plaintiffs were purchasers 
in good faith and without notice of any defense of appellants; that the 
corporation had, when the first installment matured, in its possession 
property, money and credits belonging to appellants sufficient to pay 
the first installment. The corporation became a voluntary bankrupt 
on September 5, 1930. 
~ Appellants’ defenses were failure of consideration and fraud. The 
court found that the appellants ratified and confirmed the note given 
by the corporation to plaintiffs, and the pledging of their notes for se- 
curity, and waived, and are estopped to rely upon the alleged fraud 
or failure of consideration. Further, that some of the asserted fraudu- 
lent statements made to appellants were as to prospective matters rather 
than existing facts and were not made with intent not to perform them. 

On the issue of whether or not the transferee of a negotiable in- 
stallment note taken after the maturity of one or more but less than 
all of the installments, is a holder in due course, reference must first be 
made to the negotiable instruments law as embodied in our statutes: 
“A holder in due course is a holder who has taken the instrument under 
the following conditions: (1) ... (2) That he became the holder 
of it before it was overdue, and without notice that it had been pre- 
viously dishonored, if such was the fact; ... .” Civ.Code, § 3133. 
“The instrument is dishonored by nonpayment when—(1) ... (2) 
Presentment is excused and the instrument is overdue and unpaid.” 
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Civ.Code, § $164. The general rule has been stated repeatedly both 

under the negotiable instruments law and the common law that the 

transferee of an installment note is not a holder in due course as to any . 
part of the note when the transfer has been made after the maturity of 
one or more but less than all of the installments. Cases in which uni- 

form negotiable instruments law not mentioned: Hall v. E. W. Wells 

& Son, 24 Cal.App. 238, 141 P. 53; Archibald Hardware Co. v. Gifford, 

44 Ga.App. 837, 163 S.E. 254; General Motors Acceptance Corporation 

v. Talbot, 39 Idaho 707, 230 P. 30; Vinton v. King, 4, Allen, Mass., 562; 

McCorkle v. Miller, 64 Mo.App. 153; turns on lack of payment, Shad- 

man v. O’Brien, 278 Mass. 579, 180 N.E. 532; Norwood v. Leeves, Tex. 

Civ.App., 115 S.W. 58; First Nat. Bank v Forsyth, 67 Minn. 257, 69 N.W. 
909, 64 Am.St.Rep. 415; cases decided under the uniform negotiable in- 

struments law: Hibbard v. Collins, 127 Me. 383, 143 A. 600; City of 
New Port Richey v. Fidelity & Deposit Co., 105 F.2d 348, 123 A.L.R. 
1352; United States v. Capen, D.C., 55 F.Supp. 81. And the same rule 

has been applied where the instruments transferred are a part of a series 
of notes given by the maker in the same transaction and the taker knows 
that the notes are a part of a series. Under the uniform negotiable in- 
struments law: Beasley Hardware Co. v. Stevens, 42 Ga.App. 114, 155 

S.E. 67; Reconstruction Finance Corporation v. Smith, Tex.Civ.App., 

96 S.W.2d 824; Hobart M. Cable Co. v. Bruce, 135 Okl. 170, 274 P. 665, 
64 A.L.R. 457; Little v. Shields, Tex.Com.App., 63 S.W.2d 363; contra: 

Hobart M. Cable Co. v. Bruce, 135 Okl. 170, 274 P. 665, 64 A.L.R. 451; 
uniform negotiable instruments law not mentioned: Towa City State 
Bank v. Friar, Tex.Civ.App., 167 S.W. 261; First Nat. Bank at East St. 
Louis v. Street Imp. Dist., No. 326, D.C., 48 F.Supp. 225; Stegemann 
v. Emery, 108 Fla. 672, 146 So. 650. But it has been held that a trans- 
feree after interest on the note is overdue is a holder in due course 
unless there is a self-executing acceleration clause. See cases collected: 

Merchants Nat. Bank v. Smith, 110 S.C. 458, 96 S.E. 690, 11 A.L.R. 
1277; Barbour v. Finke, 47 S.D. 644, 201 N.W. 711, 40 A.L.R. 832; 
Daniels on Negotiable Instruments (7th ed.), vol. 2, § 910; Brannan’s 
Negotiable Instruments Law (6th ed.), p. 567; 10 C.J.S., Bills and 
Notes, § 312. The general rules on all those questions seem to be clear. 
See 10 C.J.S., Bills and Notes, §312; Daniels on Negotiable Instruments 
(7th ed.), Vol. 2, § 910; 44 Harv. L. Rev. 464; 40 Id. 634; 8 Am. Jur., 
Bills and Notes § 4382; Hobart M. Cable Co. v. Bruce, 135 OkI. 
170, 274 P. 665, 64 A.L.R., 457. It might appear that there should 
logically be no distinction between overdue interset and overdue 
installments of principal but the former has been treated as a mere 
incident of the debt and not a part of the principal. Hence it cannot 
be said that the note—the principal or any part thereof, is overdue 
when the interest is past due. In any event, that issue need- not now 
be determined, 
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Some of the authorities heretofore cited appear to make pivotal the 
question of whether or not the case involved a situation where the in- 
stallment had not in fact been paid at the time of the transfer. The 
argument being advanced that if the installment has in fact been paid, 
nothing appearing on the note to indicate one way or the other, the 
transferee may be a holder in due course although the note was in- 
dorsed to him after the due date of the installment specified on the 
face of the note. (In the instant case one of the issues presented is 
whether the installment had been paid when the notes were indorsed 
to pliantiffs, which involves the question of credits alleged to be owing 
to the makers-appellants from the payee-corporation when the install- 
ment fell due.) However, most of the authorities do not discuss or 
make a point of whether or not the installment has actually been paid 
and we believe the better rule to be that a transferee of an installment 
note which is transferred after the date fixed in the note for the pay- 
ment of one or more installments is not a holder in due course as to 
any part of the note regardless of whether or not the past due install- 
ments have been paid. It most certainly would be true that he is not 
a holder in due course if the installment is unpaid and also if the note 
on its face showed that it was unpaid. The loss of defenses occurring 
where negotiable instruments are involved is a harsh one from the 
standpoint of the maker, and is justified only by the policy favoring 
facile commerce therein. The uniform negotiable instruments law and 
the law merchant before it are largely mechanical and highly technical 
rules of thumb and the essence of the various rules involved is the 
appearance on the face of things—the surface view— the face of the 
note—etc. Extraneous and collateral matters are ignored. Therefore, 
we-must look to the face of the instrument and when we find that the 
date has passed which is fixed by the instrument for its payment, no 
further inquiry need be made. It is past maturity paper and a trans- 
feree cannot be a holder in due course. 

The foregoing views are in harmony with the negotiable instruments 
law. It will be noted from the above quoted statute (Civ.Code, § 
$188) that the holder to be a holder in due course must have taken 
the instrument before it was overdue and without notice of dishonor 
if it had been dishonored. We are here concerned only with the “over- 
due” factor. It must mean overdue on its face, that is, the date fixed 
for the payment of an installment has passed. Hence it follows that 
appellants were entitled to urge against plaintiffs all defenses that would 
have been available if the transfer of the notes had been a mere assign- 
ment instead of a negotiation to a holder in due course of a negotiable 
instrument. 

Turning to appellants’ defenses, the court found that the corporation 
and its officers were the agents of appellants in the marketing of their 
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products. The stock of the corporation was to be issued to associations 
of producers. The corporation was “in effect owned” by the associa- 
tions of which appellants were members. The notes executed by 
appellants were a part of the same transaction in which they executed 
the marketing and association contracts. The interest on the $5,000 
note delivered to plaintiffs by the corporation was paid until July 17, 
1930, but none of the principal was paid although $4,000 of it became 
due before that date. On the issue of appellants’ defense of failure of 
consideration or failure by the corporation to perform under the mar- 
keting contract, it appears that the corporation failed to pay the pre- 
miums on the insurance policies after July, 1930; that because of its 
insolvency it has failed to and could not since then pay such premiums 
or process, manufacture or market appellants’ products. Failure of 
consideration is a good defense to an action on a negotiable instrument 
by one not a holder in due course. Civ.Code, § 3109. Failure of 
consideration is the failure to execute a promise, the performance of 
which has been exchanged for performance by the other party. Among 
other situations, the failure may arise from the wilful breach of the 
promise. And in a bilateral contract, such failure of consideration is 
a defense to an action for a breach of the contract inasmuch as it is 
contemplated that the performance of the unilateral promises shall be 
in exchange for each other, the performance being considered as equiva- 
lent in value. It is said in Bray v. Lowery, 163 Cal. 256, 260, 124 P. 
1004, 1005; “This case therefore comes within the rule stated in Richter 
v. Union Land & Stock Co., 129 Cal. [867], 372, 62 P. [39], 40, as fol- 
lows: ‘In all executory contracts the several obligations of the parties 
constitute to each, reciprocally, the consideration of the contract; and 
a failure to perform constitutes a failure of consideration—either par- 
tial or total, as the case may be—within the meaning of section 1689 
of the Civil Code.’ See, also, Sterling v. Gregory, 149 Cal. [117], 121, 
85 P. 305, and Cleary v. Folger, 84 Cal. 316, 24 P. 280, 18 AmSt. 
Rep. 187.” See, also, Mulborn v. Montezuma Imp. Co., 69 Cal.App. 
621, 628, 232 P. 162; Rest., Contracts, § 266 et seq.; Williston on Con- 
tracts (rev. ed.), vol. 3, §§ 813-814. In the instant case, although 
there was no express promise in the marketing contract on the part 
of the corporation to process and market appellants-producers’ products 
nor a fixed time during which the producers agreed to deliver their 
products to the corporation, we believe it may fairly be implied that 
the promises in that connection were to run for at least 10 years inas- 
much as the notes were payable in 10 annual installments. It will 
be noted from the heretofore quoted paragraph from said contract, 
that in order to assist in the marketing and processing of the products, 
and in further consideration of the payment by the corporation of 
the premiums on the insurance policies, the notes were given. They 
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were given as an extension of credit to the corporation, implying that 
the corporation was to continue its activities and maintain the insur- 
ance policies in return for the continuation of the extension of credit 
by the notes which were payable, not in a lump sum, but in 10 annual 
installments. The court found that the notes were executed for the 
purposes mentioned in the marketing contracts and “at the same time 
and as a part of the respective transactions.” The court also found 
that from 1927 to 1930 pursuant to the marketing contracts appellants 
delivered their products to the corporation and the corporation en- 
tered credits on its books as payments on the notes, indicating that 
the continued operation of the corporation was exchanged for the pay- 
ment of the promissory notes. A further indication of the reciprocal 
nature of the promise in the notes and that of the corporation appears 
from the following clause in the marketing contracts: “The release of 
the Producer from delivering his said products or any part thereof in 
accordance with said Manufacturing and Marketing agreement, or a 
failure on his part so to deliver his said products or any part thereof, 
shall not release the maker from any portion of his liability under said 
promissory note.” The producers were obligated on the note even 
if they violated their agreement to deliver their produce. It necessarily 
follows that if they did deliver their products and were able and 
willing to do so in the future, the corporation was under an equal 
obligation to continue to receive, process and market it as long as the 
installments on the notes continued to become due. 

The breach of the marketing contracts consisted of the failure after 
1930 to handle appellants’ products and maintain the insurance policies 
in force arising from the voluntary bankruptcy of the corporation in 
that year rendering it incapable of further performance. The insolvency 
of a promisor in a bilateral continuing contract is tantamount to a 
breach of the contract by him. Caminetti v. Pacific Mut. Life Ins. 
Co., 23 Cal.2d 94, 142 P.2@d 741; Central Trust Co. of Illinois v. Chicago 
Auditorium Assn., 240 U.S. 581, 36 S.Ct. 412, 60 L.Ed 811. 

Plaintiffs urge that the asserted failure of consideration did not 
occur until after appellants had notice of the transfer of their notes 
to plaintiffs and thus the failure of consideration is not a defense. The 
general rule is that an assignee of a chose in action is subject to all 
equities and defenses existing at or before the notice of the assignment. 
(Civ.Code, § 1459; Code Civ.Proc. § 368; 3 CalJur. 286-289). But 
where there is a failure of consideration under a bilateral contract con- 
sisting of a breach by the assignor, such failure is a good defense to 
an action by the assignee whether it occurred before or after the notice 
of assignment. It is said: “On the other hand, payment to the assignor 
or other defenses acquired by the debtor against the assignor after 
notice of the assignment are invalid, wnless the defense, though acquired 
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after notice, is based on a right of the defendant inherent in the con- 
tract by its terms. Thus if payments under an executory contract are 
assigned, the debtor may set up failure of the assignor to fulfill his 
part of the contract though such failure occurs after notice of the 
assignment, for the assignor cannot give another a larger right than 
he has himself; . . .” Williston on Contracts, Rev.Ed., vol. 2, § 433. 
In Stern v. Sunset Road Oil Co., 47 Cal.App. 334, 190 P. 651, the 
court held that recoupment was available to the debtor against the 
assignee although the breach of the contract by the assignor occurred 
after notice of the assignment. See, also, Pacific Rolling Mill Co. v. 
English, 118 Cal. 123, 50 P. 383; Rest., Contracts, §§ 161, 167 (1), illus. 
3. Plaintiffs refer to the statement in 19 California Jurisprudence, page 
1002 that: “A failure of consideration in whole or in part after the 
transfer of an instrument to a bona fide holder is no defense in a suit 
by such holder, notwithstanding his full knowledge of the original con- 
sideration for which the paper was given.” The cases cited for that 
proposition (Flood v. Petry, 165 Cal. 309, 132 P. 256, 46 L.R.A., NS., 
861; Bank of Ukiah v. Gibson, 109 Cal. 197, 41 P. 1008; Splivallo v. 
Patten, 38 Cal. 138, 99 Am.Dec. 358; Pratt v. Dittmer, 51 Cal.App. 
512, 197 P. 365; First Nat. Bank v. Fickert, 51 Cal.App. 99, 196 P. 
112) concern situations where a negotiable note given as a part of a 
contract transaction was transferred before maturity to a bona fide 
purchaser in the regular course of business. In other words, the trans- 
feree was a holder in due course. The court merely held that the 
knowledge of the transferee that the note was given as consideration 
for an executory promise in the contract but without notice that the 
promise had not been performed, was insufficient to destroy his status 
as a holder in due course. In the instant case, as we have seen, plain- 
tiffs were not holders in due course for they were transferees after 
maturity. Hence their lack of that status is not dependent upon actual 
notice of equities in favor of appellants. The general rule has been 
repeatedly stated that an assignee of a note who is not a holder in due 
course takes subject to all defenses that would be available against 
the assignor, one of such defenses being failure of consideration. 


Plaintiffs contend that there was no failure of consideration when 
the notes were pledged to them. (That, as we have seen, is immaterial.) 
And, further, that appellants have enjoyed the fruits of the marketing 
contract with the corporation and hence are estopped to raise the de- 
fense of failure of consideration. The failure of consideration was, as 
above shown, the failure and inability after insolvency of the corpora- 
tion to continue to accept, process and market appellants’ products 
and maintain the life insurance policies in effect. In this connection the 
court found: 
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“That on or about the 21st day of May, 1928, [appellants] became 
aware of the transfer of their respective notes .. . to plaintiffs, . . 5; 
that said [corporation] was declared a bankrupt on its voluntary petition 
September 5th, 1930; that during the whole time between said dates, 
[appellants] continued as members of said corporation and said producers 
associations [the associations who were stockholders in the corporation] 
and delivered and marketed their products through said corporation, 
enjoyed and received the benefits of the insurance on their respective 
lives, the premiums on which insurance were paid by the corporation; 
accepted and retained the benefits of the money borrowed from plain- 
tiffs [the $5,000 borrowed by the corporation for which appellants’ notes 
were pledged as security], which money was used in the processing and 
marketing of the products of [appellants], as above recited, and all 
other benefits of their membership in and affiliation with said [corpora- 
tion] and said Growers Associations, but they never at any time re- 
pudiated or rescinded or attempted to rescind the said transactions 
between themselves and said corporation or between said corporations 
and plaintiffs herein. 


“. .. That [appellants], by the execution of said . . . Marketing 
[contract] . . . by the execution of said notes, and by delivering the same 
to said corporation for the purpose of extending to it their credit in 
the amount of said notes, thereby enabling said corporation to borrow 
said $5,000 from plaintiffs; by the receipt of the benefits of life insur- 
ance on their respective lives, and the benefits of said loan by plain- 
tiffs to said defendant corporation, and by all other benefits provided in 
said . . . Marketing [contract]; and by continuing as members of said 
corporation after the borrowing of said money as aforesaid, and after 
they had knowledge of the borrowing of said money as aforesaid, and 
after having knowledge of the transfer of their said notes as security 
therefor, and all of the other matters and things herein found to be 
true, said [appellants], ratified the acts of said corporation in borrowing 
said money from plaintiffs, and transferring said notes to plaintiffs as 
security for its repayment; and they are by their said acts and conduct, 
and by the benefits they received as herein found, estopped from set- 
ting up any defense to this action on the ground of any alleged fraud . . ., 
or from making any other defense, thereto, . . . and that by their said 
acts and conduct as herein found, said defendants waived any and all 
rights that they may or might have had to set up any defense to 
this action on the ground of any alleged fraud practiced by their said 
agent, California Cooperative Producers, or its agent, or from making 
any other defenses thereto, as to the matters hereinabove found.” 


We do not find any estoppel or reason springing from the foregoing 
circumstances which prevent appellants defending on the ground of 
failure of consideration. The awareness on their part of the pledge of 
their notes to secure the payment of the $5,000 did not impose upon 
them any duty with respect to the assignees. They could assume that 
inasmuch as the assignees had no greater rights than, and were sub- 
ject to the same defenses as the corporation-assignor, they would govern 
their acts and protect themselves accordingly. Certainly, they con- 
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tinued as members of the associations, which were stockholders in the | 
corporation, and delivered their products to the corporation. They 
were bound to do that under the marketing and association centracts 
and were privileged to assume that the corporation would continue its 
performance and that the plaintiffs-assignees would be subject to the 
defenses arising from the failure of the corporation-assignor to perform. 
Appellants did receive the benefits of the marketing contracts prior to 
insolvency but they were entitled to receive them under those con- 
tracts. Plaintiffs cite Maddock v. Russell, 109 Cal. 417, 42 P. 139, and 
Rohrbacher v. Kleebauer, 119 Cal. 260, 51 P. 341, for the proposition 
that appellants cannot complain because they have enjoyed the fruits 
’ of the contracts. Those cases are not in point inasmuch as the contracts 
here involved are the marketing contracts and the failure of considera- 
tion therein as above stated. The corporation has been unable to per- 
form since 1930. Appellants did not rescind the contracts. They had 
no grounds for doing so insofar as failure of consideration is concerned. 
There was no failure of consideration until the insolvency of the cor- 
poration. Appellants did nothing to mislead plaintiffs. It is not found 
that they promised to pay the $5,000 the corporation borrowed or 
to pay to plaintiffs the notes executed by them. Prior to the insolvency 
they did not waiver the defense of failure of consideration. It had not 
failed as yet and there is nothing to indicate that they did so as to a 
future possibility of a breach by the corporation. 

Running through the above quoted finding of the court is an under- 
current intimating that the corporation was the alter ego of the appel- 
lants-producers and the associations to which they belonged; that the 
insolvency was their act; and, that hence the $5,000 note was really their 
note. The court also found that the corporation “was in effect owned 
by said ‘Producers Associations’ composed of the fruit growers, the 
latter constituting the membership of the ‘Producers Associations’, and 
these fruit growers were also directly connected with the California 
Cooperative Producers by the Financing, Manufacturing and Market- 
ing agreement executed by each of them.” And that “said corporation 
and its officers were agents of [appellants] in the marketing of their 
products.” We see no basis for disregarding the corporate entity. It 
was not a nonstock, nonprofit cooperative corporation. It was one in 
which persons other than stockholders could share in the profits. Accept- 
ing the agency relationship the marketing contracts were still binding 
and the corporation-agent was obligated to perform thereunder. The 
borrowing of the $5,000 by the corporation from. plaintiffs was on its 
own liability, not on that of the members. If that were not so, we 
would be disregarding the corporate entity, and the action would have 
been on the $5.000 note rather than the pledged notes. The corpora- 
tion was the agent of appellants in the sense that it was a processing 
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and marketing agent for the producers. It is true that appellant Gal- 
breath became a director of the corporation after the $5,000 note was 
given and appellants’ notes were pledged but that still does not pre- 
vent him from asserting failure of consideration under a contract he 
had with the corporation. It was still a corporate entity. There is 
no finding that the voluntary bankruptcy of the corporation was not in 
good faith. As far as appears no other course was open. Indeed on 
the subject of disregarding the corporate entity, plaintiffs state in their 
brief: 


“Plaintiffs have not at any time contended that the Cooperative 
was in law the alter ego of Appellants. 

“Tt should also be borne in mind that this is not an action to en- 
force shareholders’ liability, although a number of the statements in 
the opening brief might lead the casual reader to so believe. As appel- 
lants have stated, it had already been decided that the shareholders 
were liable on the Corporation note here involved; but they have not 
met that obligation. This is an action upon promissory notes executed 
by Appellants to the California Cooperative Producers and by that 
organization pledged to the Plaintiffs and Respondents. By reason of 
the nature of the defenses interposed by the Defendants, it has become 
necessary to show that they were so closely related to the Cooperative 
that they cannot escape liability on those notes by the defenses relied 


upon.” 


For the foregoing reasons the judgment is reversed. 


TRAYNOR, Justice (dissenting) —I dissent. In my opinion plain- 
tiffs are holders in due course and of the notes in question and as such 
“free from defenses available to prior parties among themselves, and 
may enforce payment .. . against all parties liable thereon.” Civ.Code, 
§ $138, N.LL. § 57. 

The majority opinion holds that one who acquires an installment 
note after the maturity date of the first installment cannot become a 
holder in due course even if that installment has been duly paid. This 
holding renders nonnegotiable many instruments heretofore regarded 
as negotiable, and prevents persons from creating an instrument pay- 
able in installments that will remain negotiable during the entire period 
for which a loan is made. If, for example, as is common in real estate 
transactions, a loan for a sum to be repaid in monthly installments has 
been made for a period of 10 years, an installment note covering the 
loan would become nonnegotiable after the first month. The loan would 
not continue to be covered by negotiable instruments, unless 120 separate 
notes were executed corresponding to the installments called for under 
the loan agreement. In my opinion the provisions of the negotiable in- 
struments law not only do not compel but preclude the obstruction to 
common commercial transactions entailed by the construction of those 
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provisions by the majority opinion. The negotiable instruments law 
makes no distinction as to transfers of an installment note before and 
after the maturity date of the first installment. After setting forth the 
requirements of a negotiable instrument (Civ.Code, § 3082, N.LL. § 
1), including the requirement that it must contain an unconditional 
promise to pay a sum certain in money, it makes clear its intention that 
an instrument payable in installments may be negotiable by providing 
that “The sum payable is a sum certain within the meaning of this act, 
although it is to be paid— ... (2) By stated installments; or (3) By 
stated installments, with a provision that upon default in payment of 
any installment or of interest, the whole shall become due.” Civ.Code, § 
3083, N.LL. § 2. 

No case has been found to support the doctrine of the majority 
opinion that a note ceases to be negotiable after the due date of the 
first installment even though that installment has been duly paid. All 
the cases cited were concerned with installment instruments that had 
become dishonored by failure to pay one or more matured installments. 
The issue in these cases was not whether, as the majority opinion 
assumes, the entire instrument became overdue after one of the install- 
ments matured, but whether the dishonor of the instrument because of 
the nonpayment of one installment prevented a later holder from be- 
coming a holder in due course. The question whether the transferee 
had notice of the maker’s failure to pay any previous installment was 
not considered except in United States v. Capen, D.C., 55 F.Supp. 81, 
which recognized that notice was required to prevent the transferee from 
being a holder in due course. See, also, City of New Port Richey v. 
Fidelity & Deposit Co., 5 Cir., 105 F.2d 348, 352. If such notice is 
not required, and the transferee is prevented from being a holder in due 
course solely by the fact that a previously matured installment is un- 
paid at the time of the transfer of the note, the decision in the present 
case would turn on the question whether the first installment was paid 
when plaintiffs acquired the notes. In my opinion, however, the fact 
that a previously matured installment is unpaid does not prevent a 
transferee from being a holder in due course as to subsequent install- 
ments unless he had notice of the nonpayment of the previous installment 
when he acquired the note. 


To be a holder in due course a holder must have taken the instru- 
ment under the following conditions: “(1) That it is complete and 
regular upon its face; (2) That he became the holder of it before it was 
overdue, and without notice that it had been previously dishonored, if 
such was the fact; (3) That he took it in good faith and for value; (4) 
That at the time it was negotiated to him he had no notice of any 
infirmity in the instrument or defect in the title of the person negotiating 
it.” Civ. Code, § 3183, N.I.L. § 52. The issue in the present case is 
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whether the plaintiffs have met the second of these conditions; no ques- 
tion is raised as to the others. Plaintiffs are therefore holders in due 
course if they (a) acquired the notes before they were overdue and (b) 
without notice of any previous dishonor. 

An installment note is of course overdue as to installments due before 
the date of the transfer, and as to such installments a transferee cannot 
therefore be a holder in due course. On the other hand, the fact that 
the maturity date of one or more installments has passed cannot make 
the instrument overdue as to installments payable in the future in the 
absence of the operation of an acceleration clause. The question then 
arises whether, even though the instrument is not overdue as to such 
installments, the taker is put on inquiry and regarded as having con- 
structive notice that the instrument was previously dishonored because 
the transfer occurred after the due date of a previous installment. One 
who acquires a note payable in its entirety after its due date is not a 
holder in due course, for it appears on the face of the note that it should 
have been paid and discharged and withdrawn from circulation. If such 
a note is paid, the payment bars its collection; if it is unpaid and cir- 
culated after maturity the likelihood is that it is subject to another 
defense. Although the circulation of such an overdue instrument “does 
not give the indorsee notice of any specific matter of defense . . . yet it 
puts him on inquiry.” Shaw, C. J. in Fisher v. Leland, 4 Cush., Mass., 
456, 458, 50 Am.Dec. 805; Morgan v. United States, 118 U.S. 476, 496, 
500, 5 S.Ct. 588, 28 L.Ed. 1044. If a note is payable in installments, 
however, circulation of the instrument after the due date of any install- 
ment except the last does not serve as a warning that the installment 
has not been paid and that the maker may have a defense, for the in- 
strument was made to circulate until the maturity date of the last 
installment. The fact that it thus circulates does not put a transferee 
thereof on inquiry. Nor must the transferee of such an instrument 
expect to find a dated receipt on the note for each installment paid. The 
negotiable instruments law does not provide for such notations, and in 
any event they could be placed on the instrument by the transferor 
even though the installment had not in fact been paid. In the absence 
of any warning, the holder of such a note who takes it after the maturity 
date of any installment except the last has no reason to assume that in- 
stallments that matured at a previous date have not been paid; he can 
assume that the ordinary course of business has been followed (Code 
Civ. Proc. § 1963(20) and that previous installments have been paid. 
His situation is similar to that of a holder of a note providing for the 
payment of installments of interest who acquires the note after the due 
date of one or more such installments. In many instances notes call for 
cembined installments of principal and interest, and there is no more 
reason to deprive a holder of the rights of a holder in due course when 
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he acquires a note without notice of a default in an installment of 
principal than there is when he acquires a note without notice of a de- 
fault in an installment of interest. The able discussion by the Supreme 
Court of Canada in Union Investment Company v. Wells, 39 Canadian 
Sup.Ct. 625, 635, with respect to a transfer after default in an install- 
ment of interest applies with equal force to a transfer after default in 
an installment of principal: “it is not argued here that the fact of the 
time fixed for the payment of interest being passed when the note was 
negotiated was in itself a circumstance of suspicion . . .; that would 
lead to a conclusion which nobody accepts, viz.; that whether the 
interest be in default or not in default the moment the date fixed for 
such payment is past the instrument is overdue within the rule. What 
then is the circumstance of suspicion? The failure to meet the obliga- 
tion to pay? But that does not appear on the face of the instrument. 
And obviously the failure to pay the interest can be regarded as such 
a circumstance only on the hypothesis that the law imposes upon the 
person taking such an instrument after the time for such a payment is 
passed the duty to inquire whether the payment has been made; and 
not only that, but to ascertain at his peril whether it has been made. I 
own it seems to one to be abundantly clear that an instrument the nego- 
tiation of which is regulated by such a rule of law is not in the full 
sense of the term a negotiable instrument—that is to say, it is not nego- 
tiable as the commercial currency of the country is generally; and in 
particular, it is not negotiable as bills of exchange and promissory notes 
before maturity are negotiable. Consider the position, in this view, of 
an intending taker. If there has been a default he can acquire only such 
a title as his transferor can give him; and if (as must often happen) it 
should be impossible to ascertain this with certainty he would (obviously) 
be put upon an investigation of the title of his transferor. But it is the 
absence of the necessity of such an investigation which is the very thing 
that distinguishes current negotiable instruments from other classes of 
personal property; a distinction, as we have seen, the result of commercial 
necessity which requires that such instruments when taken in the ordi- 
nary course of business may, as regards title, be taken with absolute 
confidence and without any of the doubt and suspicion which must follow 
the adoption of the rule contended for in cases to which it applies.” 


The holding has been adopted in other cases that if an installment of 
interest has fallen due and is unpaid a taker of the instrument without 
notice is not prevented from becoming a holder in due course. See 
cases collected in Merchants Nat. Bank v. Smith, 110 S.C. 458, 96 S.E. 
690, 11 A.L.R. 1277; Barbour v. Finke, 47 S.D. 644, 201 N.W. 711, 40 
ALR. 832; Brannan’s Negotiable Instrument Law (6th ed.) 567; 2 
Paton’s Digest 1976. Similarly, the holder of a note, the principal of 
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which is payable in installments, cannot be prevented from obtaining the 
rights of a holder in due course as to future installments in absence of 
notice of nonpayment of a previously matured installment, for he is not 
put on inquiry as to matters that do not appear on the face of the in- 
strument and as to which the circulation of the instrument is not a 
warning. To hold that any transferee of such an instrument must ascer- 
tain at his peril whether the previous installments have been paid would 
mean, as it would in the case of the nonpayment of an installment of 
interest, that the privilege of a holder of a negotiable instrument to be 
free from a duty to inquire into the relations between previous parties 
to the instrument would be denied the holder of an instrument that is 
payable in installments. 

The governing rule has been stated in United States v. Capen, D. C., 
55 F.Supp. 81, 83; “Where the principal of a note is payable in install- 
ments and one installment is overdue and unpaid at the time of the 
transfer of the note, the transferee is not a holder before maturity and 
hence is not a holder in due course, unless he does not take with notice 
of the past-due installment.” Similarly in City of New Port Richey v. 
Fidelity & Deposit Co., 5 Cir., 105 F.2d 348, 352, 123 A.L.R. 1352 it was 
stated that “default in an installment of principal known to the indorsee 
prevents his taking the paper as to unmatured installments free from 
defenses.” See 10 C.J. S., Bills and Notes, § 313, p. 800. This rule is 
in conformity with Civil Code section 31383(2) N.L.L. § 52(2) providing 
that one is a holder in due course if he took the instrument “before it was 
overdue, and without notice that it had been previously dishonored, tf 
such was the fact.” It has been held that an instrument is dishonored 
by nonpayment of an installment of interest (see cases cited in Mer- 
chants Nat. Bank v. Smith, 110 S.C. 458, 96 S.E. 690, 11 A.L.R. 1277, 
1280); a fortiori it is dishonored by nonpayment of an installment of 
principal. The statute is specific, however, in requiring notice of dishonor 
to prevent a transferee from being a holder in due course. Thus, if a 
demand note is not paid upon demand, one who acquires it within a 
reasonable time after it has been issued is a holder in due course in 
absence of notice that upon demand payment was not made. See Brit- 
ton, Bills and Notes, § 121; see, also, 2 Paton’s Digest 1976. Since the 
statute now requires a notice of dishonor to prevent a holder’s being a 
holder in due course, authorities under the former law, which did not 
require such notice, do not control. It must be concluded, therefore, that 
in the absence of notice, the holder of a negotiable instrument is a holder 
in due course as to installments due after he became a holder even though 
the instrument was dishonored by a default in payment of a previous 
installment. 

Knowledge by plaintiffs of the alleged nonpayment of the first in- 
stallment was not set up in defendant’s pleadings or found by the trial 
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court. Nor does notice of dishonor follow from the fact that years later, 
when plaintiffs as pledgees of the notes brought action on them, they in- 
cluded the first installment in their complaint. Although plaintiffs in- 
quired into the relation between the payee, their indorser, and the 
makers of the notes before they brought action on the notes pledged to 
them, their status as holders in due course can be affected only by notice 
at the time the notes were negotiated to them. 


Non Resident Depositor Bound by Terms of Contract 
With Bank of Foreign Country Relative to 
Performance and Payment of Funds on Deposit 


Kraus v. Zivnostenska Banka, Supreme Court of New York, 64 N. Y. Supp. 
(2d) 208 


Where plaintiff, a non resident of Czechoslovakia enters into a 
contract with a Czechoslovakian bank for the deposit of money and 
securities with the Prague office of said bank and by the terms of 
the contract it is agreed that the bank’s office in the City of Prague, 
Czechoslovakia, is.to be the place of performance of the contract 
and of the payments to be made to plaintiff, it is held that the 
liability of the bank is to be determined under the laws of Czecho- 
slovakia and the laws of said country prohibiting the payment of 
money or securities to a non resident without the consent of the 
foreign control Authorities of Czechoslovakia are also to be con- 
sidered in determining the plaintiff’s right to payment of funds. 


Action by Oskar Kraus against Zivnostenska Banka to recover money 
and the value of securities deposited with defendant by plaintiff. On 
plaintiff's motion and defendant’s cross-motion for summary judgment. 
Plaintiff's motion denied, and cross-motion granted. 

Jacob Chaitkin, of New York City, for plaintiff. 

Topken & Farley, of New York City (Philip F. Farley, of New York 
City, of counsel), for defendant. 


COLDEN, J.—In 1938 and 1939, and prior to March 15, 1939, the 
plaintiff deposited in Prague, with the defendant, a banking corporation 
organized and doing business in the Republic of Czechoslovakia, an 
aggregate of 319,647.10 Czechoslovakian crowns as well as certain 
securities. These funds and securities were deposited under contracts 
of deposit, the terms of which were acknowledged by the plaintiff as 
known to and binding upon him. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 470. 
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On March 15, 1989, Czechoslovakia was invaded by Germany; a 
separate puppet state of Slovakia was set up; certain parts of the Re- 
public were ceded and the remaining portion was set up as the German 
Protectorate of Bohemia and Moravia. At that time the plaintiff was 
a non-resident of Czechoslovakia. 

In September 1940, plaintiff instituted this action for moneys had 
and received and to recover the value of the securities. Jurisdiction was 
obtained by attaching the defendant’s funds in New York. The de- 
fendant, in its answer, merely denied those portions of the amended 
complaint which concerned the effect of the Nazi occupation. It has ad- 
mitted receiving plaintiff's funds and securities and the value thereof in 
dollars and that it has failed to pay the plaintiff any part of his funds or 
to deliver to him any part of his securities or the value thereof. 

Two affirmative defenses have been asserted. The first concerns the 
funds which are sought to be recovered in the plaintiff’s first cause of 
action, and the second concerns the securities which are sought to be 
recovered by the plaintiff in his second cause of action. In the first 
defense it is alleged that the contracts, pursuant to which plaintiff de- 
posited the funds with the defendant, were made in the City of Prague, 
and were there to be performed; that the laws in force at the time of the 
making of such contracts of deposit, and at all times thereafter, provided, 
and still provide, that a resident of Czechoslovakia is prohibited from 
making any payment to a non-resident of said country without a permit 
of the Foreign Exchange Control authorities; that the defendant is a 
resident of Czechoslovakia within the meaning of said laws, and the 
plaintiff and his assignors are non-residents and no permit has been 
granted by the Foreign Exchange Control authorities to the defendant 
for any payment to the plaintiff or his assignors of any of the funds in 
question. The second defense is similar to the first, with the exception 
that it has reference to the transmittal of securities abroad. 

The plaintiff has now moved for partial summary judgment in respect 
to the first cause of action pleaded in the amended complaint and sever- 
ing the action so as to permit him to proceed to trial upon the second 
cause of action. The defendant has cross moved for summary judg- 
ment in its favor on both the first and second causes of action pleaded 
in the amended complaint. In view of the cross motion plaintiff has re- 
quested summary judgment as to both causes of action pursuant to sub- 
division 8 of Rule 113 Rules of Civil Practice. 

Stripped of all superfluous matter, these motions present a question 
of law only. Both sides claim that they are entitled to summary judg- 
ment and no material issue of fact is presented so as to prevent a sum- 
mary disposition. 

It appears upon the record herein that for many years prior to the 
plaintiff's deposit of his funds and securities with the defendant, Czecho- 
slovakia enacted laws regulating its foreign exchange and prohibiting 
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payment to non-residents or payments abroad without the consent of 
its Foreign Exchange Control authorities. Such laws were in effect at’ 
the time that the plaintiff entered into the contracts in question with the 
defendant and are still in effect. In said contracts plaintiff agreed to be 
bound by the general terms of the bank, which were annexed thereto. 
Of particular significance is the following: 


“93. The place of performance and the place of payment for all en- 
gagements ensuing from business connections with us is the place of that 
office of our institution which has transacted the relative business with 
the customer, provided, of course, there is no other special arrangement. 
The bank is discharged from its pecuniary and any other obligation, as 
soon as it has given its fulfilment at the disposal of the customer in its 
offices and during its official hours. Unless we receive other instructions, 
we send cheques, bills of exchange, drafts, deposit-books and documents 
of all kinds, including insurance policies and documents covering goods, 
in registered uninsured letters at the expense and risk of the ordering 
party. We send monies and securities (bonds, stocks) at our discretion, 
either indicating their full value or having them covered by insurance, 
and this in all cases at the expense and risk of the ordering party. In the 
event of contests if any, both parties submit to the jurisdiction of the 
Court of Justice materially competent according to the place of that 
office of our institution which has transacted the respective business with 
the customer, while the bank continues to have the right to institute an 
eventual action at the customer’s common Court of Justice.” 


Thus, the defendant’s office in the City of Prague, Czechoslovakia, is 
the place of performance and the place of payment agreed to by the par- 
ties themselves, and the liability, if any, flowing from said contracts is 
to be determined under the Jaws of Czechoslovakia. The fact that 
Czechoslovakia was in the hands of an invader at the time this action was 
commenced, does not give the plaintiff any different or additional rights. 
The status of the deposits has remained unchanged, and the prohibition 
against payments abroad, which existed continuously, still exists. 

It is unnecessary to determine the validity of the laws decreed by 
the German invader. These decrees did not alter the existing exchange 
restrictions. If they were valid, plaintiff could collect the money only 
in Czechoslovakia; if they were invalid, the existing law of Czecho- 
slovakia continued in full force and effect. Moreover, number 21 of the 
general terms of the bank, to which plaintiff agreed, provides as follows: 


“If on account of events of vis major, war or strike of the staff, the 
bank would be compelled to stop entirely or partly the carrying on of its 
business activity, the bank is released for that period and for so long until 
the bank has again been brought into the normal course of activity from 
the fulfilment of its liabilities (obligations) and is not responsible for any 
damage which might arise from such suspension of its activity.” 


Just as the plaintiff was prevented by the events in Czechoslovakia 
from going there for the purpose of collecting the funds and securities 
due him, so was the defendant prevented by the invader from carrying 
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out those normal activities, by the events which are now history and 
which were contemplated by the parties in the aforesaid paragraph 21. 

In passing it may be stated that foreign exchange control to regulate 
the international flow of capital has been almost universally adopted in 
the present emergent period of history. The United Nations Monetary 
and Financial Conference held at Bretton Woods, New Hampshire, in 
July 1944, to which both the United States and Czechoslovakia were 
parties, recognized the necessity for foreign exchange control to regulate 
the international flow of capital and provided for recognition of such 
controls. See Article VI, Sec. 1, Subd. a; Sec. 3; Article VIII, Sec. 2, 
Subd. b; and Article XIV, Sec. 2. 

It follows that under the terms of the deposit contracts signed by 
the plaintiff, and the exchange control laws of the Republic of Czechoslo- 
vakia then in force, the complaint fails to state any cause of action in 
favor of the plaintiff, and accordingly his motion for summary judgment 
must be denied and the cross motion of the defendant for summary judg- 
ment granted in all respects. 


Indorsement by Impostor not Forgery and Drawee 
Bank May Pay Upon Such Indorsement 


Imperial Motors, Inc., v. President and Directors of Manhattan Co., City 
Court of New York, 65 N. Y. Supp. (2d) 86 


Where a person has been induced by fraud to draw a check to 
the order of an existing person, whose name and identity has been 
fraudulently assumed by another, and to deliver the check to the 
impostor, it is held that an endorsement by the impostor is not a 
forgery and the bank upon which it is drawn may pay upon such 
indorsement. 


Action by Imperial Motors, Inc., against the President and Directors 
of the Manhattan Company to recover a sum of money on the theory 
that a check drawn by plaintiff upon its account with defendant was 
paid by defendant upon the forged indorsement of the payee of the 
check, wherein the Manufacturers Trust Company and Herman Belin 
and another, individually and doing business as Belin & Grimshaw, 
were impleaded as defendants. 

Complaint dismissed in accordance with opinion. 

Sydney S. Levine, of Jamaica, for plaintiff. 

Weller, Rogers, Bergen & Rochford, of Jamaica (Howard A. Roch- 
ford, of Jamaica, of counsel), for defendant President and Directors of 
Manhattan Co. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 588. 
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Newman & Bisco, of New York City (Martin L. Stein, of New York 
City, of counsel), for impleaded defendant Manufacturers Trust Co. 

Abraham L. Porchenick, of New York City, for impleaded defendant 
Herman Belin and another. 


TOWRS, J—tThis case came on for trial before the court and a 
jury on June 10, 1946. All parties waived a jury and the case was tried 
before the court without a jury. Decision has been delayed at the 
request of counsel and by written stipulation of all parties the time to 
render a decision extended to and including September 30, 1946. The 
reason for the requested delay was to enable plaintiff's attorney to in- 
vestigate a request made by a witness, James Webb, to change some 
of the testimony given by him. Nothing has been done about it. The 
said James Webb, at the time of trial, was confined in Sing Sing prison 
prison for a crime in no way connected with this case. I do not regard 
the testimony of James Webb as necessary or essential to a decision in 
the case and do not rely upon it. The facts otherwise sufficiently appear 
without the testimony of James Webb and for the most part were un- 
disputed or conceded on the trial. 

Plaintiff brings this action against President and Directors of the 
Manhattan Company, which I shall refer to as the Bank of Manhattan, 
to recover the sum of $1,025, with interest thereon, from September 21, 
1945, on the theory that a check dated September 21, 1945, drawn by 
plaintiff upon its account with the Bank of Manhattan to the order of 
one “Harry Kramer” was paid by the Bank of Manhattan upon the 
forged endorsement of the payee of said check. The check in question 
came into possession of defendants, Belin & GGrimshaw, and was de- 
posited by them to their account with defendant, Manufacturers Trust 
Company, which I shall refer to as the Trust Company. The Trust Com- 
pany put the check through the Clearing House with the usual “Prior 
endorsements guaranteed” thereon. The Trust Company and Belin & 
Grimshaw have been impleaded as defendants and it is conceded that if 
the Bank of Manhattan is found to be liable to plaintiff that it is entitled 
to judgment over against the Trust Company and that it, the Trust 
Company, is likewise entitled to judgment over against Belin & Grim- 
shaw. All of the answers are substantially general denials. 

The facts out of which this litigation arose are that one Harry Kramer 
was the owner of a Buick automobile which he kept at his residence, 268 
Amherst Street, Brooklyn, N.Y. Mr. Kramer employed one now known 
as James Webb to simonize his automobile at his home where it was 
kept. There was in the compartment of the automobile the owner’s 
New York State registration certificate with the usual signature of the 
owner on the face thereof. There was also in the compartment of the 
automobile the original bill of sale by which Mr. Kramer purchased 
the automobile from Kings County Buick Company. Mr. Kramer gave 
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to said James Webb the keys to the automobile to facilitate moving the 
automobile, if necessary, in the process of simonizing it. It appears that 
Mr. Kramer was unaware of what subsequently occurred. During the 
time he was supposed to be simonizing the automobile, possessed as he 
was with the above-mentioned documentary evidence of ownership by 
Harry Kramer, and without the knowledge or consent of Harry Kramer, 
the said James Webb drove the automobile to'a used car lot at 164-40 
Hillside Avenue, Jamaica, New York, where plaintiff conducted a busi- 
ness for the purchase and sale of used automobiles. There the said 
James Webb posed as and represented himself to be Harry Kramer. 
He offered the Buick automobile in question for sale to plaintiff. He 
negotiated with a salesman for plaintiff and also with one Solomon 
Katz, an officer of plaintiff, who was the final arbiter of whatever plain- 
tiff did. The negotiations for the sale of the automobile lasted for about 
an hour and a half, during which time said James Webb was on or about 
the used car lot and for the most part at least in the actual presence of 
plaintiff's salesman and said Solomon Katz, an officer of plaintiff. Plain- 
tiff, by Katz and its salesman, examined, inspected and tried out the 
automobile and, among other things, Katz drove it around the street. 
There was a difference of view as to the price of the automobile but 
plaintiff and Webb finally agreed upon $1,025. Webb then, in the office 
of -plaintiff, signed the name “Harry Kramer” to the “Statement of 
Transfer” on the back of the owner’s New York State registration cer- 
tificate and delivered it to plaintiff. Webb also at that time signed a 
bill of sale of the automobile to plaintiff again using the name “Harry 
Kramer.” These papers, with the other documentary evidence of the 
ewnership of the automobile by Harry Kramer, were all delivered to 
plaintiff by Webb. Then plaintiff, by the said Solomon Katz, its secre- 
tary, made out its check for $1,025, drawn payable to Harry Kramer, 
and delivered same to James Webb. Webb then went to a used car lot 
in Long Island City, maintained and operated by defendants Belin & 
Grimshaw. There Webb negotiated for the purchase of a Studebaker 
automobile and a price of $750 was agreed upon. Webb offered in 
payment the above-mentioned check of $1,025 endorsed “Harry Kramer” 
and asked for the difference between the agreed price of the Studebaker 
and the amount of the check. Before consummating a sale and accepting 
the check for $1,025, Belin & Grimshaw communicated with plaintiff 
by telephone talking with the said Solomon Katz, and they were assured 
the check was given for a Buick automobile purchased. Nothing was said 
regarding the identity of the person presenting the check but the conver- 
sation was such, coupled with what had already occurred, to justify 
the statement that if at that time James Webb had been pointed out to 
said Solomon Katz and he, Katz, had then been asked if that was the 
man from whom plaintiff purchased the Buick automobile and to whom 
plaintiff gave the check of $1,025 and to whom plaintiff intended to 
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make payment, the answers would all have been in the affirmative. Belin 
& Grimshaw accepted the $1,025 check and delivered to Webb the 
Studebaker automobile together with their own check for $275 drawn 
payable to Harry Kramer. 

On the reverse side of the $1,025 check, apparently stamped on with a 
rubber stamp, except the word “Buick” and the figures which are written 
in ink, there appears the following: 


“Received payment in full 

“Make Buick year 1941 

“Motor No. 44326791 

“Serial No. 34187244 

“This car is guaranteed free and clear of all Claims, Liens and En- 
cumbrances.” 


Immediately following the foregoing are the endorsements: 


“Harry Kramer” 
Belin & Grimshaw” 


Before depositing the $1,025 check, Belin & Grimshaw had it certified 
by the Bank of Manhattan. 

Plaintiff sold the Buick automobile to a customer above the price it 
paid for it. It does not appear that any of the parties to this litigation 
ever knew or had any previous dealings with either Harry Kramer or 
James Webb. It does appear however that plaintiff in dealing with James 
Webb relied wholly upon the documentary evidence of ownership by 
Harry Kramer possessed by Webb and made no independent inquiry or 
investigation as to the identity of Webb to determine whether he was 
really Harry Kramer and the real owner of the Buick automobile. 

Some time after all of the foregoing occurred, it does not appear 
exactly when, the parties to this litigation learned for the first time that 
James Webb was not Harry Kramer and that he, James Webb, did not 
own the Buick automobile. The Buick automobile was subsequently 
recovered and returned to the rightful owner, Harry Kramer, Plaintiff 
has been compelled to make restitution to the customer to whom it sold 
the Buick automobile. There has been a loss of $1,025. The question 
presented is who shall stand the loss. 

Under the decisions in this type of case, the facts presented in this 
case make the case fall either within the group of cases known as forgery 
cases or within the group known as impostor or impersonation cases. 
After considering all the testimony, I am forced to find this case falls 
in the latter group. 

I adopt much of the reasoning and some of the language contained in 
the memorandums submitted by counsel for defendants. 

The distinguishing features of the impostor cases as against those in- 
volving a true forgery, are: 

(1) The impostor represents himself as someone else (in this case 
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the true owner of the car) and induces in the drawer the belief, that he, 
the impostor, is the other person; 

(2) The drawer intending to deal with the true owner, then deals 
with the impostor as the true owner; and 


(3) The drawer delivers the check to the impostor as consum- 
mation of his dealings with the impostor, intending that the impostor 
obtain the proceeds of the check. 

If the foregoing formula is applied to the facts in this case, it must 
lead to the inescapable conclusion that the endorsement “Harry Kramer” 
was placed upon the check by an impostor who assumed the name of 
Harry Kramer and consequently did not constitute a forgery even 
though the endorsement was not placed thereon by or with the consent 
of Harry Kramer. Halsey v. Bank of New York and Trust Co., 270 
N.Y. 134, 200 N.E. 671; Cohen v. Lincoln Savings Bank of Brooklyn 
275 N.Y. 399, 10 N.E.2d 457, 112 A.L.R. 1424; Mohr v. Lawyers Trust 
Co. et al., 282 N.Y. 770, 27 N.E.2d 48; Fidelity & Deposit Co. of Mary- 
land v. Union Trust Co. of Rochester N. Y., 2 Cir. 1942, 129 F.2d 1006. 

In the case of Halsey v. Bank of New York and Trust Co. supra, 
the Court of Appeals laid down the rule that if the drawer dealt and 
intended to deal with the visible person before him, even if said person 
was an impostor, the check may be endorsed by the impostor, for the 
payment was intended for him, even though it was obtained by fraud. 
In that case the Court pointed out that although the name is not always 
controlling, the physical presence is a surer means of identification, 
stating, 270 N.Y. at page 139, 200 N.E. at page 673: 

“The name, however, is not always controlling. Physical presence 
often is a surer means of identification. Although one may be deceived 
as to the name of the man with whom he is dealing, if he dealt with and 


intended to deal with the visible person before him the check may prop- 
erly be endorsed by the impostor. .. .” 


The rule applicable to the facts herein presented was again stated 
in the case of Cohen v. Lincoln Savings Bank, supra. 

In that case, Judge Lehman, writing for the Court and referring to 
Halsey v. Bank of New York and Trust Co., said, 275 N.Y. at page 408, 
10 N.E.2d at page 459, 112 ALR. 1494: 


“We have said recently: ‘In determining whether there was a 
forgery the true test is whether or not the indorsement of the name of 
the payee was made by the person who’ was intended by the drawer to 
be the payee. If such person indorsed, there is no forgery.’ ” 


And continuing at pages 404 and 405 of 275 N.Y., at page 459 of 10 
N.E.2d, 112 A.L.R. 1424 the Court said: 


“Where a person has been induced by fraud to draw a check to the 
order of an existing person, whose name and identity has been fraud- 
ulently assumed by another, and to deliver the check to the impostor, 
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it has been held by most courts that an indorsement by the impostor 
is not a forgery and the bank upon which it is drawn may pay it upon 
such indorsement. ... (See McKeehan, The Negotiable Instruments 
Law, 41 American Law Register (N.S.) , 499, 503, reprinted in Brannan’s 
Negotiable Instruments Law (2d ed.), pp. 220, 247, 248.) In that 
article the author says: ‘As a matter of fact, the courts base their 
decision on the first ground, namely, that the bank has merely carried 
out the drawer’s intent. Here and there an expression may be singled 
out which seems to countenance one or more of the other views (negli- 
gence, estoppel, etc.), but a fair reading of the opinions shows that one 
idea dominates nearly all of them, namely, that the money has been 
paid to the person for whom it was really intended. The reasoning is 
briefly this: A man’s name is the verbal designation by which he is 
known, but the man’s visible presence affords a surer means of identi- © 
fication. C. was deceived as to the man he was dealing with, but he 
dealt with and intended to deal with the visible man who stood before 
him, identified by sight and hearing. Thinking that this man’s name 
was B., he drew the check to B.’s order intending thereby to designate 
the person standing before him; so the bank has simply paid the money 
to the person for whom it was intended.’ ” 


Although the Court in Cohen v. Lincoln Savings Bank of Brooklyn, 
supra, held the endorsement to be a forgery, it distinguished that case 
on the facts from that group of cases known as impostor or impersona- 
tion cases. The so-called visible person before him rule was not dis- 
carded. In that case the trial court found and the Appellate Division 
affirmed the finding of fact the so-called visible person before him was 
not the intended payee. In all cases of this type the intention of the 
drawer has been a determining factor. 

In the case at bar the drawer, Imperial Motors, Inc., intended to 
make the check payable to the person appearing in person at its place 
of business. 

Mohr v. Lawyers Trust Co., supra, was an offshoot of Cohen v. Lin- 
coln Savings Bank. In this case, about two months after the issuance 
of the check in the Cohen case, a check was issued by one Jacoby (who 
was the broker in the transaction involved in the Cohen case) to the 
order of “Harry Wolter” and personally delivered to Dennis, the same 
impostor, in payment of another portion of the award owned by Harry 
Wolter. The Court of Appeals, in adhering to the rule regarding 
antecedent dealings, affirmed, without opinion, a finding of fact that 
the endorsement “Harry Wolter” was not a forgery in that same was 
placed thereon by the impostor to whom the check was delivered by 
the drawer in “consummation” of the deal and in the belief that he was 
the true owner of the award and with the intention that he receive the 
proceeds of the check. In the report of that case at page 772 of 282 
N.Y., 27 N.E.2d 48, it appears that 


“The trial court, in dismissing the complaint, found as facts that 
the impostor deceived the plaintiff into the belief that he was the true 
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owner of the award, that plaintiff intended to deliver the check to such 
impostor, that, as a result, the endorsement of the check was not a 
forgery, although made by such impostor for the purpose of accomplish- 
ing a fraudulent design; and that it, therefore, followed that a subse- 
quent holder for value could enforce the same against the maker; and, 
finally, that it also followed that where one of two or more innocent 
persons must suffer a loss, such loss, under the facts herein, should fall 
upon the one who was at fault in the first instance and who made the 
loss possible.” 


I do not regard the special endorsements on the reverse side of the 
$1,025 check as in any way controlling. The check under the facts dis- 
closed was good in the hands of Belin & Grimshaw as holders in due 
course. Negotiable Instruments Law, § 42; Mohr v. Lawyers Trust 
Co., supra. It follows that the check was good in the hands of the 
Trust Company and was a valid order on the Bank of Manhattan. 

Decision is for defendants dismissing the complaint and judgment 
may be entered accordingly. 

Ten (10) days stay and thirty (30) days to make a case. 


Usury Statute Applicable Only to Loans of Money 


Henry v. P. & E. Finance Co., Supreme Court of Oklahoma, 174 Pac. 
Rep. (2d) 375 


The usury statutes of Oklahoma do not apply to sales, but only to 
loans of money. Usury does not attach to the sale of an automobile 
for a time or credit price which exceeds the cash price on the same 
automobile. 


Suit by P. & E. Finance Company against W. A. Henry, Jr., for the 
possession of an automobile upon which the plaintiff held a chattel 
mortgage. From the judgment, the defendant appeals. 

Affirmed. 

Everest, McKenzie & Gibbens, of Oklahoma City, for plaintiff 
in error. 

Paul L. Washington, of Oklahoma City, for defendant in error. 


HURST, Vice Chief Justice—The plaintiff, P. & E. Finance Co., 
sued the defendant, W. A. Henry, Jr., for possession of a Packard auto- 
mobile. Plaintiff held a chattel mortgage covering the automobile. The 
defendant pleaded usury. The trial court directed a verdict for the 
plaintiff, and the defendant appeals. 

The material facts leading up to the controversy are as follows: 
NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) $1566... 
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Henry owned a Chrysler automobile, and agreed with Ralph Sigmon, 
a dealer in used cars, to trade it for a Plymouth automobile and to pay 
a cash difference of $630. Before the deal was closed, the plaintiff 
was called in with reference to handling the delayed payments for the 
difference. It was agreed that the sum of $180.12, designated a finance 
charge, would be added, making the difference to be paid $810.12. 
The plaintiff agreed to buy and carry the paper for the difference. 
Accordingly, Henry executed a purchase agreement showing the de- 
tails of the transaction, including a finance charge of $180.12. The 
record is not clear as to whether he signed a note and mortgage covering 
the Plymouth, although we assume he did since he took possession of 
the Plymouth. Henry became dissatisfied with the Plymouth, and the 
next day he consulted Sigmon about trading the Plymouth for a Packard, 
and it was agreed that the trade would be made on payment by Henry 
of an additional sum of $12.39. The plaintiff agreed to carry the paper 
on the Packard under the same terms as it had agreed to carry the 
paper on the Plymouth, on condition that Henry should pay the addi- 
tional $12.89 in cash. This was agreed to. The note and mortgage 
on the Packard were prepared by Sigmon and were made payable to 
Ralph Sigmon Used Cars, and endorsed and assigned to the plaintiff. 
The note and mortgage were on printed forms prepared for the plain- 
tiff with its name printed in as payee and mortgagee. 

The sole question for decision is whether the evidence was sufficient 
to submit to the jury the question of whether usury was charged and 
whether the court committed error in holding that it was not sufficient 
by directing a verdict for the plaintiff. 

The appellant relies upon United Tire & Investment Co. v. 
Trone, 189 Okl. 120, 113 P.2d 977, while the appellee relies upon Clapp 
v. Smith, 91 Okl. 84, 216 P. 120, Davis v. Rothenberg, 124 Okl. 74, 
254 P. 37, Pierce v. C.I.T. Corporation, 170 Okl. 633, 41 P.2d 481, and 
Mayer v. American Finance Corporation, 172 Okl. 419, 45 P.2d 497. 

There is no evidence tending to establish that the plaintiff was 
financially i.iterested in the business with Sigmon. The record estab- 
lishes that the transaction was a purchase and sale agreement for the 
car between Henry and Sigmon and likewise a purchase and sale 
agreement for the note and mortgage between Sigmon and the plaintiff. 
There is no evidence tending to establish that the transaction was one 
for a loan of money on which usury could be predicated. The fact 
that the plaintiff was consulted as to the financial responsibility of 
Henry and as to whether it would carry his paper and the fact that 
plaintiff's printed forms were used do not tend to establish that the 
transaction was one for the loan of money or a scheme to evade the 
usury laws. 15 O.S.1941, § 267 et seq. The authorities, cited by the 
plaintiff, above, sustain these views. See also 55 Am.Jur. 338; 48 A.L.R. 
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1442, Annotation. The case cited by the defendant is not contrary to 
these views, since there was evidence that defendant there negotiated 
with the investment company for a loan of money and the trial court 
found that the note was made to Laughlin instead of to the investment 
company as a device to cover usury. 


No Effective Gift Although Bank Account Held Jointly 


Ogle v. Barker, Supreme Court of Indiana, 68 N. E. Rep. (24) 550 


Where a deposit in a bank is made to the joint account of the 
alleged donor and donee, but the evidence of such deposit is re- 
tained by the donor, it is held that there is no effective gift, for 
the reason that the donor has not parted with his dominion; and 
especially is this held to be true in cases in which the fact of such 
deposit has not been communicated to the donee. 

In this case husband told the president of the bank that he 
wanted the account in his and his wife’s name. The addition of 
her name on the pass book did not amount to more than making 
a deposit of the balance in the account in a new account in his 
and his wife’s name, and that is not sufficient to show an intent to 
make a gift. The bank book, after his wife’s name had been added, 
was never delivered to her and there was no delivery to her of any 
instrument of transfer or any memorial by which such gift or 
transfer could be shown. So far as the records show she had no 
knowledge of the change. She exercised no control over the account. 
She wrote no checks and made no deposits. Accordingly, it was 
held that there was no gift to the wife. 


Action by Malcolm G. Ogle against Edith M. Barker, administratrix 
with the will annexed of the estate of William H. Scott, to determine 
ownership of certain property and money in checking account of de- 
ceased at the time of his death. From a judgment determining that 
the deceased’s estate and that the estate of his deceased wife were each 
entitled to one-half of the property and the money, the plaintiff appeals. 
Transferred from Appellate Court pursuant to Burns’ Ann.St. § 4-215. 

Judgment reversed with direction that decree of court below be 
modified in accordance with opinion. 

Superseding opinion in 63 N.E.2d 432. 

Harker & Irwin, of Frankfort, and Clyde A. Retherford, of Muncie, 
for appellant. 

Gruber & Morrison, of Frankfort, for appellee. 


YOUNG, Judge.—William H. Scott and Sarah J. Scott were married 
in 1895, and lived together as husband and wife until William H. Scott 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 425-461. 
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died on December 25, 1943. Sarah J. Scott died January 12, 1944. 
William H. Scott, prior to August 20, 1929, owned a farm in Clinton 
County, Indiana, and on that day he, his wife joining, conveyed the © 
farm to his wife’s nephew, Paul S. Barker. After the usual granting 
clause and description of the farm the following language appeared in 
the deed: 


“The grantors and each of them reserve in said above described 
real estate a life estate therein, for and during the natural lives of each 
of said grantors, and at the death of said grantors and each of them 
said real estate to go unto the grantce Paul S. Barker, conditioned, 
however, that said grantee pay in cash to Malcolm G. Ogle the sum 
of $4,000.00 in cash at the time he becomes twenty-one years of age, 
and in the event said Malcolm G. Ogle dies before he becomes twenty- 
one years old, then and in that case said real estate is to pass in fee 
simple unto the said grantee upon the death of both of said grantors.” 

After the execution of this deed, Mr. and Mrs. Scott continued to 
live on the farm. Paul Barker lived with them and operated the 
farm as a tenant and received a tenant’s share of the proceeds of the 
farm. From the landlord’s share grain, stock, household goods and 
other tangible personal property of the value of $2,975.25 was accumu- 
lated and was on the farm when Mr. Scott died. This was at all times 
taxed in the name of Mr. Scott. Each year he scheduled and returned 
this property for taxation in his name. There was also accumulated from 
the landlord’s share of the proceeds of the farm $1,910.75, which was in a 
checking account in the Farmers State Bank of Scircleville, Indiana, in 
the name of William H. Scott at the time of his death. All deposits 
in this checking account were made by deposit slips bearing his name 
alone and all checks on the account prior to Mr. Scott’s death were 
written by him. It does not appear when the checking account in the 
Scircleville bank was opened, but it does appear that a pass book there- 
for was issued in the name of William H. Scott and that the account 
was opened by him in his sole name and remained in his sole name 
on the books and accounts of the bank until his death. Prior to his 
death, Mr. Scott talked with the president of the bank and told him 
he wanted the checking account to be in the name of “William H. 
Scott or Sarah J. Scott” and the president of the bank added to the name 
of William H. Scott on the pass book the words “or Sarah J. Scott.” 
No change was ever made in the name in which this account appeared 
on any of the books of the bank, and at the time of Mr. Scott’s death 
this account appeared on the books of the bank in the name of Wil- 
liam H. Scott alone. The bank book was never delivered to Mrs. Scott; 
she never, prior to his death, wrote a check upon the account; she never 
made a deposit in the account; and it does not appear that she ever 
knew of the addition of her name on the pass book. 

In addition to the tangible personal property on the farm and 
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the checking account referred to, there were outstanding at the time of 
Mr. Scott’s death two certificates of deposit. One of these was in 
the name of “William H. Scott or Sarah J. Scott” and one was payable 
to “William H. Scott or Sarah J. Scott or the survivor.” There was 
also at the time of the death of Mr. Scott a United States Savings 
Bond in the sum of $100 in the name of “William H. Scott or Sarah J. 
Scott.” There is no controversy between the parties as to the certifi- 
cates of deposit or the savings bond and the decree will not be disturbed 
as to these items. The only controversies are as to the rights of the 
respective estates in and to the tangible property which was on the 
farm and as to the money in the checking account at the time of Mr. 
Scott’s death. 

The trial court found that each estate is entitled to one-half of the 
money in the checking account and to one-half of the tangible personal 
property on the farm. Appellant contends that all of the tangible 
personal property and the entire amount in the checking account was 
the property of Mr. Scott when he died and passed to his estate and 
to sustain this contention this appeal has been perfected. 

The case, it seems to us, boils down to two questions, viz., the con- 
struction and effect of the reservation in the deed from Mr. and Mrs. 
Scott to Paul S. Barker, and whether or not Mr. Scott’s statement 
to the president of the bank and the addition of Mrs. Scott’s name upon 
the pass book served to transfer to her a half interest in the balance on 
deposit. 

Appellant contends that the reservation in the deed to Paul S. Barker 
served to vest a life estate in Mr. Scott, and did not serve to vest in 
Mrs. Scott any estate in the farm during Mr. Scott’s life. Appellees 
contend that the reservation in the deed carved out of the fee an estate 
for the lives of Mr. and Mrs. Scott and vested it in Mr. and Mrs. Scott 
together during their two lives, and that therefore the tangible personal 
property which accrued from this joint life estate belonged to both of 
them, and that at the time of his death only half of the same belonged to 
him and the other half belonged to her. Appellees contend as to the 
checking account that it accrued from the earnings on the farm and 
that such earnings belonged half and half to Mr. and Mrs. Scott, and 
even though deposited in his name alone half belonged to her. They 
take the further position that, even if this is not true, Mr. Scott’s state- 
ment to the president of the bank that he wanted the checking account 
in the name of himself or Mrs. Scott, followed by the addition of Mrs. 
Scott’s name upon the pass book, amounted to a gift and transfer of 
half of the account to Mrs. Scott, and that by virtue of this gift and 
transfer one-half of the deposit belonged to her at the time of his death. 

It will be observed that in the deed from Mr. and Mrs. Scott to 


Paul S. Barker there were no words of grant or conveyance to Mrs, 





THE BANKING LAW JOURNAL 248 


Scott. That being true, then by virtue of the deed Mrs. Scott acquired 
no title because there can be no valid and operative conveyance of land 
without words of grant or alienation. Legout v. Price, 1926, 318 Ill. 
425, 149 N.E. 427, 429, 430 and cases cited; Saunders v. Saunders, 1940, 
$78 Ill. 302, 26 N.E.2d 126, 129 A.L.R. 306. Property cannot be con- 
veyed by reservation. 26 C.J.S., Deeds, § 140, p. 452, Note 58. A reser- 
vation in a deed does not create title or enlarge the vested rights of a 
grantor; it merely reserves the specific interest named therein from the 
operation of the grant, and leaves that interest vested in the grantor 
to whom it belonged at and before the execution of the deed. 26 CJS., 
Deeds, § 140, p. 453, Notes 74 to 77. Village of Terrace Park v. Errett, 
6 Cir., 1926, 12 F.2d 240; Thompson on Real Property, Permanent Ed. 
Vol. 6, §3-458, p. 686. 

~ Jt is a general rule that in a deed of conveyance a reservation by 
the owner is effective only in favor of the grantor, upon the theory that 
it holds back some interest from the estate conveyed and leaves it 
where it was. Ordinarily, such a reservation cannot vest an interest in 
one not theretofore having same unless words of grant are used. Saunders 
v. Saunders, supra; Legout v. Price, supra; Johnson v. Bantock, 1865, 
$8 Ill. 111; Du Bois v. Judy, 1920, 291 Ill. 340, 126 N.E. 104; Beardslee 
v. New Berlin Light & Power Co., 1912, 207 N.Y. 34, 100 N.E. 434, 
Ann.Cas.1914B, 1287; Lemon v. Lemon, 1918, 273 Mo. 484, 201 S.W. 
103; White v. Marion, 1908, 1389 Iowa 479, 117 N.W. 254. 


Applying the general rule to the facts in the case before us, simple 
reasoning compels the conclusion that after the deed from Mr. and 
Mrs. Scott to Paul S. Barker, Mrs. Scott had no greater interest in the 
farm conveyed than she had before the deed. Nothing was granted 
to her by the deed. Before the deed she held only an inchoate interest 
under the statute. By the deed an estate during her life and the life 
of her husband was reserved. Being merely reserved and not granted, 
this estate for the duration of two lives did not pass to the grantee or 
the owner’s wife, but remained where it was before the deed containing 
the reservation was executed, that is in Mr. Scott. 

It has, however, been stated a number of times in different cases 
that a reservation of a life estate to each grantor in a deed of the hus- 
band’s property, made by husband and wife, operates as an exception 
to the common law rule and is effective to vest in each of them a life 
estate. Saunders v. Saunders, supra; Hall v. Meade, 1932, 244 Ky. 718, 
51 S.W.2d 974; White v. Willard, 1908, 232 Ill. 464, 83 N.E. 954; Bullard 
v. Suedmeier, 1920, 291 Ill. 400, 126 N.E. 117, 119; Engel v. Ladewig 
. et al., 1908, 153 Mich. 8, 116 N.W. 550; Derham v. Hovey, 1917, 195 
Mich. 248, 161 N.W. 883, 21 A.L.R. 999; 26-C.J.S., Deeds, § 188, subsec. 
C, p. 445, 

Other cases have declined to make an exception of deeds by husband 
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and wife where reservations are attempted to be made during the life 
of each and hold that a reservation by the grantor of an estate for the 
lives of himself and his wife does not vest a life estate in the wife, or 
in the husband and wife jointly, but that it reserves to the grantor, out 
of the thing granted, a life estate during his life and the life of his wife, 
and to the wife it reserves a life estate only in what she theretofore 
had, i. e., her inchoate right of dower or in some states her homestead 
rights. 26 C.J.S., Deeds, § 138, subsec. c, p. 446; Lemon v. Lemon, 
supra; White v. Marion, supra; Meador v. Ward, 1924, 303 Mo. 176, 
260 S.W. 106; Gorham v. Daniels, 1851, 23 Vt. 600, 611. 

The rule is stated in 26 C.J.S., Deeds, § 138, subsec, c, pp. 445, 446, 
in the following language: 


“A reservation, as such, must be to the grantor, or, in case of several 
grantors, to some or one of them; it cannot be made toa stranger to 
the deed. In some jurisdictions it is held that a grantor may reserve 
to himself or herself and his or her spouse a life estate to both, which 
will continue during the life of the survivor, without express words of 
grant from the one holding the legal title; but there is other authority 
which holds that a reservation by the grantor of a life estate for himself 
and his wife does not amount to a conveyance of a life estate to the 
wife, nor a transfer of a life estate to the husband and wife jointly, but 
that it reserves to the grantor, out of the thing granted, a life estate 
during his life and the life of his wife, and to the wife it reserves a life 
estate only in what she theretofore had, which was an inchoate right 
of dower and, perhaps, a homestead.” 

In the case of Lemon v. Lemon, supra [273 Mo. 484, 201 S.W. 104], 
a husband, with his wife joining, conveyed real estate with a reservation 
that the husband and wife “are to have the use and profit of said place 
as long as both or either of them shall live.” One of the questions con- 
sidered by the court was what estate this deed left in the wife of the 
owner. The wife claimed a life estate in the land in dispute, averring 
that she acquired such estate by virtue of the reservation made in the 
deed. In deciding the question the court held that the reservation 
created no estate in the wife but that the life estate involved was an 
estate for the lives of the husband and wife which was vested in the 
husband and not in the wife. In the course of the discussion the court 
used the following language: 

“. . . But while she conveyed nothing by this deed (having dis- 
avowed her intent to convey any part of either of the two inchoate or 
contingent interests which she actually possessed) she took nothing 
by it. For by the terms of the deed she was not a grantee, but a grantor, 
and, moreover, the words of the deed are words of reservation, or of 
exception, and not words of grant. In order for defendant to take any- — 
thing by this deed, she must either (a) have had the estate herself 
beforehand and reserved it or had it reserved for her in this grant, or 
(b) her husband (who actually had it) must have conveyed it to her 
by this deed. Since the first condition did not exist and the second 
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never happened, defendant took nothing, and there was reserved for 
her nothing beyond what she had already. Shelby v. [Chicago & E. | 
I.] Railroad Co., 143 Ill. 385, 32 N.E. 438; Illinois, etc., Railroad Co. 
v. Indiana, etc., Ry. Co., 85 Ill. 211. Her husband, who owned the 
land, reserved for himself therein the rent and profits and excepted 
therefrom a life estate, and attempted to reserve and except for defendant 
a similar estate and interest for-her life. But unfortunately he reserved 
it in himself, and did not convey, nor had he ever conveyed, it to de- 
fendant. This estate pur autre vie remained in Joseph R. Lemon till 
his death, and defendant never owned it, nor did she take it by grant; 
hence she has never had it, and cannot now claim it.” 


In Meador v. Ward, supra, there was involved a deed of land owned 
by the husband in which his wife joined him and in the deed it was 
provided that the husband and wife “are to have the peaceable posses- 
sion of the premises herein described for, and during their natural life- 
time.” The husband died and the question of the wife’s interest arose. 
In discussing this question, the court used the following language: 

“... At the trial below both parties, and the court as well, seemed 
to take it for granted that the deed if given effect would convey to 
Anna Meador a life estate in her husband’s lands. In this assumption 
they were clearly wrong. According to the terms of the deed the only 
persons to whom James F. Meador conveyed any interest whatever 
were his five daughters. The deed did not purport to convey to them 
the full fee it is true. There was excepted from its grant an estate for 
and during the lives of Meador and his wife. The estate so excepted 
was not conveyed to any one. It remained in James F. Meador. At 
his death, his wife having survived him, the outstanding estate pur 
autre vie descended to his heirs. . . .” 

The question before us has never been decided in Indiana although 
the case of Haines v. Weirick, 1900, 155 Ind. 548, 58 N.E.712, 80 Am. 
St.Rep. 251, has been cited as sustaining the proposition that where 
there is a reservation of an estate during the lives of the husband and 
wife such life estate is for the life of both of them. But in this case 
it does not appear in the opinion nor in the record, which we have ex- 
amined, that the real estate involved was not owned by the husband 
and wife jointly, and if it was so owned then the case is not in print 
in the case before us. 


The authorities are in irreconcilable conflict on this question. Per- 
haps the greater weight in number of cases support the contention that 
the reservation in the deed in the case before us vested a life estate 
in the husband and wife jointly, but it seems to us that the cases which 
hold that the life estate vests only in the husband are based on sounder 
reasoning. If a reservation can create no estate not already in exist- 
ence, and if a wife owns nothing more than her inchoate interest in 
the real estate prior to a deed, and there are no words of grant to her 
in the deed, then logically she can hold no greater interest in the real 
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estate after the deed than she did before, and the estate reserved in 
the deed is reserved to the husband and not to her, and during the life 
time of the husband the profits of the land belong to the husband alone. 

It may be added that a number of the cases which hold that a life 
estate may be vested in the spouse of the owner by reservation in a 
deed are based upon the premise that the language of the reservation 
showed that the owner so intended, and it was held that the intent of 
the grantor should prevail notwithstanding the general rule that title 
or estate may not be created by reservation. Saunders v. Saunders, 
supra; Hall v. Meade, supra; Dernam v. Hovey, supra. In the case 
before us there is nothing in the deed to indicate whether the owner 
intended to create an estate in himslf alone so long as he should live 
and then an estate in his wife during the remainder of her life if she 
should survive him, or whether he intended to create an estate by en- 
tireties in himself and wife so long as both should live and then for 
the life of the survivor. The only intent that is clear is that the 
possession and enjoyment of the premises by grantee were deferred 
until the death of both. There being nothing to indicate the intent of 
Mr. Scott in the case before us to create a joint life estate in himself 
and wife during his life, the cases which are predicated on intent are 
not very persuasive. 

Also in some of the cases which hold that a life estate may be vested 
in a spouse by reservation in a deed it is held that such life estate in 
the spouse does not begin until after the death of the owner and the 
termination of the prior life estate in him. Saunders v. Saunders, supra; 
Bullard v. Suedmeier, supra. These cases are of no help to appellee 
because the tangible property and bank account in question accrued 
from earnings before the death of Mr. Scott and under these cases Mrs. 
Scott’s alleged life estate had not then started. 

It is likewise true that the money in the checking account, having 
derived from the life estate in the farm which belonged to Mr. Scott, 
belonged to Mr. Scott unless Mr. Scott’s statement to the president of 
the bank that he wanted the account to be in the name of both himself 
and his wife and the fact that the president added the wife’s name upon 
the pass book constituted a valid gift of a half interest in the account to 
Mrs. Scott prior to Mr. Scott’s death. 

We would not be disposed to approve such informality in the han- 
dling of bank accounts unless the law clearly requires it: If gifts or 
transfers of bank accounts or interest therein may be consummated so 
informally confusion is bound to result and litigation will be promoted. 

Money deposited in a checking account in a bank becomes the 
property of the bank and the bank becomes the debtor of the depositor. 
9 C.JS., Banks and Banking, § 273, p. 557, and cases cited in Note 35. 
Indebtedness of the bank to the depositor is a chose in action. There 
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may be a gift of a chose in action, but all the usual requirements of a 
gift are necessary. There must be intent to give and delivery and . 
irrevocable surrender of control. 38 C.J.S., Gifts § 45, p. 828. Delivery 
of a chose in action not evidenced by an instrument in writing is not a 
mechanical process, but must be deduced from the conduct of the debtor 
and donor. In Ogdon, Adm’r, v. Washington Nat. Bank, 1924, 82 
Ind.App. 187, at page 191, 145 N.E.514, at page 515, a gift of a deposit 
in bank was involved and Judge McMahan said that “Where the evi- 
dence is sufficient to show an intention to make a gift inter vivos of a 
chose in action, arising from a debt not evidenced by writing, an un- 
qualified direction by the donor to the debtor to pay the debt to the 
donee, instead of the creditor, is a sufficient delivery of the gift, when 
the debtor accepts the arrangement and agrees to carry out the wish 
of the donor.” Oral direction and acceptance of the direction are suffi- 
cient to constitute delivery. Ogdon, Adm’r, v. Washington Nat. Bank, 
supra; McEwen et al. v. Davis, 1872, 39 Ind. 109, 112. So in the case 
before us the direction of Mr. Scott to the banker together with the 
acceptance of such direction by the addition of Mrs. Scott’s name upon 
the pass book would be sufficient delivery, if intent to make a gift were 
established and control were relinquished, but control was not relin- 
quished. Mr. Scott could withdraw the entire account at any time and 
redeposit it in his own name alone which would be a complete revoca- 
tion of the change to joint names. Also no intent to make a gift was 
shown unless putting the deposit in his own and Mrs. Scott’s name was 
sufficient evidence of such intent, which is not the case. The mere fact 
that money is deposited in a bank to the credit of the owner and an- 
other is not sufficient to show an intent to make a gift. 

In 7 Am.Jur. 302, the rule is stated as follows: 

“The intention of the owner of money in depositing it in a joint 
account is, of course, a question of fact where there is evidence as to 
the intention. In many cases, however, there is no such evidence, and 
it is then necessary to determine the rights of the survivor from the 
fact of a deposit in this form. The rule sustained by a majority of 
cases is that the mere fact that money is deposited to the account of 
the owner ‘and’ another, or of the owner ‘or’ another, does not show an 
intent to make a gift. According to the view thus taken, it is deemed 
that such a form of deposit is entirely consistent with a desire on the 
part of the owner to give his code depositor authority to withdraw 
money for the owner. The absence of the delivery of the passbook is 
to be considered in this connection as bearing upon the intent with 
which the deposit is made, but the possession of the passbook is not 
conclusive of the existence or nonexistence of a gift.” 

The authorities sustaining this statement are collected in Notes in 
48 A.L.R. 191, 66 A.L.R. 884, and 103 A.L.R. 1128. 

The same rule is stated in different language in Corpus Juris Secun- 
dum, as follows: 
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“The mere fact of the deposit of money in the name of a third person 
without the delivery of the pass book, or other evidence of intention 
to make a gift, however, will not constitute a valid gift inter vivos, since 
this may have been done for any one of a number of reasons, each 
without donative purpose... .” 38 CJS., Gifts, § 149, p. 832, and 
cases cited in Notes 77 and 78. 

Again in 38 CJS., Gifts, § 50, p. 836, the following statement is 
made, supported by cases cited in Notes 33, 34 and 35: 

“Where a deposit in a bank is made, even to the joint account of 
the alleged donor and donee, but the evidence of such deposit is re- 
tained by the donor, it is usually held that there is no effecting gift, 
for the reason that the donor has not parted with his dominion; and 
especially is this held to be true in cases in which the fact of such 
deposit has not been communicated to the donee. .. .” 

In the case before us there was no evidence of Mr. Scott’s intent 
to make a gift when he told the president of the bank that he wanted 
the account in the name of William H. Scott and Sarah J. Scott. This 
is greatly different from saying he wanted to give Mrs. Scott all or 
half of the balance in the account. He may have intended only that 
she have checking privileges as a matter of convenience to him or her. 
The addition of Mrs. Scott’s name on the pass book did not amount 
to more than making a deposit of the balance in the account in a 
new account in the name of Mr. and Mrs. Scott, and that, as we have 
seen, is not sufficient to show an intent to make a gift. The conduct 
of the parties certainly showed no such intent. If anything their con- 
duct showed a contrary intent. The bank book, after Mrs. Scott’s 
name had been added, was never delivered to Mrs. Scott and there was 
no delivery to her of any instrument of transfer or any memorial by 
which such gift or transfer could be shown. So far the records show 
she had no knowledge of the change. She exercised no control over the 
account. She wrote no checks and made no deposits. 

We conclude that at the time of Mr. Scott’s death the personal 
tangible property upon the farm belonged entirely to him and that the 
balance in the checking account likewise belonged to him and that the 
court erred in its contrary decision. 

The judgment is reversed and, inasmuch as the facts have all been 
stipulated, it is ordered that the decree in the court below be modified 
in accordance with this opinion, 
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TRUST DECISIONS 


| Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Invalidity of Gift Inter Vivos of United States Savings Bonds 


Estate of H. C. Moore v. Helen Marshall, Court of Appeals of Kentucky 
116 N. Y. Law Journal 96 


United States Savings Bonds authorized by the Second Liberty 
Bond Act, and issued pursuant to a Treasury Department Circular 
in which it is stated that they are not transferable, cannot be the 
subject of a gift causa mortis. If the owner attempted to make such 
a gift, his administrator, after his death, is entitled to recover the 
bonds from the donee. 

_ A holding that these United States Savings Bonds are transferable 
by gift inter vivos would defeat the purposes of the Act of Congress 
and the Treasury Regulations and would open the door for evasion of 
plainly expressed restrictions on transfer. Each of these bonds, together 
with the act and Treasury Regulations, constitute a valid and binding 
contract determining the rights of the parties therein, and the regula- 
tions have the force, and effect of law and are to be read into the con- 
tract between the purchaser of the bonds and the United States 
Government. Some point is made of the reference to gift taxes in the 
regulations, but this evidently was to cover a case where the purchaser 
of the bonds has them registered in the name of another and delivers 
them to such person. If the decedent in this case had desired that 
appellee should receive the proceeds of the bonds, he could have had 
them reissued as either co-ownership or beneficiary bonds, or he could 
have cashed the bonds and with the proceeds purchased others in 
the name of Helen Marshall. 

The Regulations of the Treasury Department are part of the provi- 
sions of the bonds. These regulations provide that United States 
Savings Bonds will be issued only in registered form and the name of 
the owner must be stated. They limit the ownership that may be 
contracted for, and require that the actual ownership be expressed. 
They prohibit the transfer of the bonds and provide for payment only 
to the persons named therein. It is the view of the Court that the 
bonds in question are controlled by section 22 of the Second Liberty 
Bond Act and the Regulations of the Treasury Department made pur- 
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suant thereto; that these regulations prohibit the transfer of the bonds 
by gift inter vivos; that H. C. Moore was the owner thereof at. the 
time of his death, and that his administrator is entitled to their delivery 
by the terms of their registration. 


Disposition of Stock Dividends Under Will 


Lang v. Taussig, St. Louis Court of Appeals, Missouri, 194 S. W. Rep. 
(2d) 743 

This case dealt with the disposition of stock dividends under the 
will construed in Lang v. Taussig, 180 S. W. Rep. (2d) 698. Legacies 
to two institutions were to be satisfied by the sale of shares of stock 
presently held in trust, any remaining proceeds from sale to pass to 
testator’s children. With regard to the dividends from the stock after 
termination of the trust but before sale by the trustees, it was held 
that dividends in the ordinary course of business should go to testator’s 
heirs but dividends not paid out of net earnings should be applied 
toward satisfying the legacies. 


Expenses of Unproductive Property Charged to Income 


Brookings v. Mississippi Valley Trust Co., Supreme Court of Missouri, 196 
S. W. Rep. (2d) 775 


An action was brought by the life tenant of a testamentary trust 
against a successor trustee to require that taxes and other expenses of 
unproductive real estate be charged against corpus, and not against 
income derived from the trust property as a whole. The power to sell 
trust property was specifically denied the successor trustee. The trust 
provided: 

“And such trustee shall, from time to time, as the same becomes due, 
collect and receive all rents, interest, dividends or other income property 
from said trust property out of which he shall first pay all taxes, in- - 
surance, repairs and other charges and expenses upon said property or 
any part thereof, and the expense attending the execution of this trust, 
including compensation to said trustee; and he shall pay the net income 
remaining to the aforesaid life tenant.” 

The land in question was certain down-town real estate which had 
recently become unproductive and litigation was pending by the tenants 
thereof for rain damage from defective roofing, the cost of settlement of 
which the trustee proposed charging to trust income. 
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It was held that the testatrix specifically directed payment of such 
expenses out of income. While expenses attendant upon unproductive 
property are generally borne by the corpus where the trustee is em- 
powered to sell, where, by the terms of the trust, the trustee is directed 
to retain such property, even though unproductive, the inference is that 
the settlor intended that as long as such property is retained, carrying 
charges therefore, should be paid out of income. Though the court has 
the power to do what is necessary to preserve the trust from destruction 
and, in the exercise of this power, may modify the terms of the trust to 
preserve it, such power will not be exercised to defeat or destroy it. 


Testamentary Forgiveness of Debts 


In Matter of Fry, Surrogate’s Court, 65 N. Y. Supp. (2d) 831 


A claim was asserted against the estate of George N. Fry by an 
executor of the estate of Fry’s sister, Blanche K. Jones. The claim 
was based on a promissory note for $7,000, dated December 19, 1932, 
signed by Fry and payable to Mrs. Jones. Mrs. Jones died in January, 
1944, and Fry died a year later. Among her personal effects was a 
letter, in the handwriting of Mrs. Jones, in which she referred to an 
inclosed check, which was part of the consideration of the note, and 
stated: “This loan is between you and me and the gatepost. Anything 
happens to me, it also is yours. I will say nothing to my children 
about it.” The will of Mrs. Jones, which was dated October 7, 1935, 
contained the following clause: 

Twenty-sixth: If any of the natural persons, to whom specific legacies 
are given and bequeathed by Clause Third of this Will, excepting my 
daughters, and my son-in-law, and my brother, Dr. George N. Fry, as 
to all of whose legacies this clause Twenty-Sixth of my will is expressly 
declared to be inoperative, shall be indebted to me at the time of my 
decease, then and in that event it is my will that the amount of the 
legacy given and bequeathed to such person by said Clause Third shall 
be reduced by the amount of such indebtedness. 

Under clause “Third” of the will, Dr. Fry was bequeathed the sum 
of $15,000. Two defenses to the claim on the note were interposed 
by Fry’s executor. One was that the note was made and delivered 
pursuant to a written agreement that it was not to be paid if Mrs. Jones 
died before demanding payment. The surrogate held that, for several 
reasons, the letter of Mrs. Jones could not be regarded as an enforcible 
agreement. The second defense was that the indebtedness was forgiven 
by the will of Mrs. Jones. This defense was upheld. The obligation, 
observed the surrogate, was in existence when Mrs. Jones executed her 
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will in 1935, and “in alluding to legatees who ‘shall be indebted to me 
at the time of my decease, in paragraph “Twenty-Sixth’ of her will, it 
must be inferred that the testatrix had in mind any indebtedness of 
the legatees including that owing by her brother Dr. Fry.” “While 
it is true that relief clauses in wills are strictly construed” said the Surro- 
gate, “whether or not a provision in a particular will amounts to a 
cancellation of an indebtedness depends necessarily, in each case, upon 
the intention of the use of the language employed. The circumstances 
in the instant case do not indicate that the obligee intended to collect 
the note during her lifetime and there is a clear implication in her will 
that she intended to forgive the indebtedness. When the testatrix’ 
intent is manifest from the context of the will and surrounding circum- 
stances but is endangered and obscured by inept and inaccurate modes 
of expression, the court, to effectuate the intention, may change or 
mold the language. Her failure to make an express direction of can- 
cellation, is explainable by her evident desire, as stated in her letter of 
May 21, 1931, to withhold knowledge of the details of the transaction 
from other members of her family.” 


Directions to Pay Trust Principal to Settlor’s Next of Kin Held 


to Reserve a Reversion 


Scholtz v. Central Hanover Bank & Trust Co., N. Y., 68 N. E. Rep. (2d) 503 


By the terms of an inter vivos trust of personalty created in 1937, 
the trustees were to pay the net income to the settlor’s son for life and 
upon his death to pay the principal to his descendants, him surviving; 
but if there were no such descendants, the trustees were directed “to 
transfer, assign and pay over the same to the settlor’s next of kin under 
the laws of the State of New York at the date of her said son’s death, 
per stirpes and not per capita.” The trust instrument contained no 
provision permitting its modification or revocation. Nevertheless, in 
1944 the settlor, with the written consent of her son, served notice of 
revocation under § 23 of the New York Personal Property Law, which 
allows such revocation upon the written consent of all persons bene- 
ficially interested. At that time the settlor was a widow whose only 
son, the life beneficiary, was over twenty-one years of age, unmarried, 
and without issue. The settlor did not, however, secure the written 
consent of all her nieces and nephews. The trial court regarded the 
trust as having created a remainder in favor of the settlor’s next of 
kin and refused to permit its revocation. The Appellate Division 
affirmed. 


It was held, on appeal, that since the trust instrument contained no 
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clear expression of intent to create a remainder, the gift to the next 
of kin was in effect the reservation of a reversion, and the trust was 
therefore revocable upon the written consent of the settlor and her son, 
the only persons beneficially interest. Judgment reversed. 


Application of “Cy Pres” Doctrine In Charitable Trust Established 
By Will 


In the Matter of the Will of Josephine Rupprecht, Appellate Division, 117 
N. ¥Y. L. J. 13 


A gift for a charitable purpose, within the meaning of section 12 
of the Personal Property Law and section 113 of the Real. Property 
Law, was made by a will in which a testatrix bequeathed and devised 
her property to a corporation to be formed for the purpose of estab- 
lishing an asylum as a home for indigent Protestant girls, with directions, 
among others, that the rector, for the time being, of a named Episcopal 
church should be a director of the corporation and that all the directors 
and all persons having any control, management or supervision of the 
asylum at any time should be Protestants. Compliance with the 
provisions of the will having become impossible because of changes in 
condition since its execution and for other reasons, the doctrine of 
cy pres should be applied. Administration of the trust by an existing 
association which is non-sectarian, and which has persons of different 
religious beliefs on its board of managers and among its employees, 
will not effectually carry out the general purpose of the will. It appear- 
ing that this purpose would be most effectually accomplished if the 
trust were received and administered by the rector, wardens and vestry- 
men of the church named in the will, they and their successors should 
be appointed to administer the trust free from any specific restriction, 
limitation or direction contained in the will. 


Bequest Subject to Conditional Limitation 


Estate of Ida B. Ruhl, Appellate Division, N. Y., 117 N. ¥Y. Law Journal 25 


A bequest by a testatrix to a sister, whick is subject to the con- 
dition that if the sister shall predecease either the testatrix or another 
sister the bequest is given to a niece and a nephew of the testatrix, 
is a bequest subject to a conditional limitation, and the remainder to 
the niece and nephew is a remainder limited on a contingency. If the 
sister to whom the bequest was made survived both the testatrix and 
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the other sister, the bequest to her became absolute and the contin- 
gent bequest to the niece and nephew failed or was extinguished. If 
she survived the testatrix but did not survive the other sister, her 
estate was divested on her death and the contingent bequest to the 
niece and nephew became absolute. Inserting or exercising words under 
canons of construction is permissible only when the language of the 
will is not clear and unequivocal. Since the entire estate could be 
conveyed by the sister to whom it was bequeathed on condition and 
the niece and nephew, there was no unlawful suspension of the power 
of alienation. 


Collateral Contract and Insured’s Power to Change Beneficiary 


Thomson v. Thomson, U. S. Circuit Court of Appeals, Eight Circuit, 156 Fed. 
Rep. (2d) 581 


Appellant was named beneficiary by her husband in a policy in- 
suring his life. The policy reserved to the insured the right to change 
the beneficiary. On taking out the policy, and thereafter, the insured 
stated that the proceeds were to go to appellant as compensation 
for her assistance in his business, but he at all times kept possession 
of the policy. After a divorce and a contract of settlement in which 
appellant renounced all claims to her husband’s property, he named 
his estate as beneficiary in order to use the policy to secure a loan. 
On appeal in an interpleader action, after the husband’s death, from 
a judgment for the estate it was held reversed. Appellant’s services 
were consideration for a contract by virtue of which the insured lost 
his power to change the beneficiary, and her “vested” right in the 
proceeds was not affected by the divorce. The contract of settlement 
was not intended to deprive appellant of her interest in the policy. 


Funeral of Mother Not Within Statutory Definition of Minor 
Daughter’s Necessaries , 


La Voie’s Appeal from Probate, Superior Court, Fairfield County, 14 Conn. 
Sup. 275 


Lillian Cresswick died on October 17, 1944, at which time her 
daughter, Muriel, was a 19-year-old minor. At her death, the decedent 
was living with her second husband, Benjamin. The decedent left no 
estate, and the members of her family held a conference with the 
undertaker to discuss plans for the funeral. At the conference, Muriel 
informed the assembled group that she had been designated as the 
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beneficiary of the decedent’s $1,200 life insurance policy in place of 
Benjamin. She showed the policy to the conferees, including the under- 
taker, gave him instructions as to burial, and said that she would pay 
for the funeral from the proceeds of the policy. After the funeral, a 
guardian was appointed for her estate, and upon his advice she refused 
to pay the funeral bill of $734 on the ground of infancy. 

In reversing the Probate Court the Superior Court declared: “Ob- 
viously, the funeral was not a ‘necessary’ in the sense of being any- 
thing required by the minor for her own physical needs. The most 
that could be claimed was that a funeral for one’s mother might be a 
psychological need which would be termed a necessity if otherwise 
provided for. Here, however, there is no claim that the husband would 
have refused or neglected to provide his wife a funeral had Muriel not 
intervened. It was proved that he was financially able and (under 
General Statue § 4968) it was his duty so to do.” 


Trustee’s Compensation In Connection With Sale of Trust 
Real Estate 


Brennan’s Appeal from Probate, Superior Court, New Haven County, 14 
Conn. Sup. 264 


Under a trust created by the will of Jennie E. Steele, the trustee 
was given broad powers in the management of the trust estate. The 
trustee, a lawyer, set up the trust on October 11, 1937, and thereafter 
he filed accounts at irregular intervals. The trust income to December 
$1, 1944, totaled $7,455.72, and the fees received by the trustee totaled 
$773.57. The amounts charged for fees varied considerably, and in one 
accounting period no fee was charged. 

The trustee’s account covering the period from December 31, 1944, 
to December 31, 1945, showed income of $951.46. During that period, 
the value of the trust corpus increased to over $20,000, by virtue of a 
gain of about $8,000 on the sale of certain real estate. In his account, 
he charged against income a trustee’s fee of $200, and against principal, 
$500, designating the latter item as “Commission and legal fees.” 

The income beneficiary claimed that the total amount charged was 
unreasonable, and that a reasonable fee would be the $200 charged 
against income. The trustee, however, asserted that the $500 item 
represented a charge running back over the years of the trust for ser- 
vices rendered in connection with the sale of the real estate. He con- 
tended that such services had not been fully charged for nor paid by 
allowances previously made, but that they had accumulated in anti- 
cipation of a sale. It appeared that he did not employ a real estate 
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agent, but personally interviewed many prospective purchasers in an 
effort to make the sale. It was undisputed that he paid no broker’s 
commission or legal fees in connection with the sale. 

The Probate Court allowed the account and on appeal, the Superior 
Court affirmed. The Court pointed out that during the entire period 
of the trust, the trustee had all the problems normally incident to 
real estate ownership in connection with the property. Many main- 
tenance items, as well as all legal and tax matters in connection with 
the estate, took his time and effort. The Court rejected the argument 
that since the management and sale of trust real estate were among the 
trustee’s duties, the allowances made in prior accountings must be 
deemed to have included all services to their respective dates. It said 
that the past allowances did not purport to be inclusive of any given 
period or for any specified duties. 


Exercise of Trustee’s Discretion in Distributing Principal to Life 
Tenant 


Lyter v. Vestal, Supreme Court of Missouri, 196 S. W. Rep. (2d) 769 


An action for declaratory judgment was brought to construe the 
following provisions of a testamentary trust by the trustees and those 
beneficiaries receiving the net income thereof for life, a contingent re- 
mainderman, the Board of Curators of the University of Missouri, by 
answer putting the trustee and life tenant upon strict proof of com- 
pliance therewith: 

“The Trustees in the exercise of their discretion, and upon the written 
request of my wife, in the event of any emergency, which in the dis- 
cretion of the Trustee exists, shall have the right to withdraw install- 
ments of principal and pay them over to my said wife from time to time 
for the maintenance, comfort, and general welfare of herself and any 
minor child or children of mine, and for the education of any of my 
children under the age of 21 years. The necessity and propriety of 
such withdrawals, and the amount thereof shall be determined by the 
Trustees and their determination shall be final. After the death of my 
said wife such withdrawals may be made, in like manner, upon the 
written request of my daughter, Martha.” 

Testator’s widow made written request for an advancement of $15,- 
000 (out of a corpus of approximately $223,000) for the purpose of 
“payment of income tax, medical and hospital bills, general household 
expenses and other necessary expenses for my maintenance, comfort 
and general welfare, as those terms are used in said will.” 
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It was held that as a matter of construction of the foregoing clause, 
the exercise of discretion on the part of the trustees in determining 
whether an emergency exists and the requirement for a written request 
by the wife are concurrent and not alternative conditions to the right 
of withdrawal. Where the testator has stated that the determination 
of the trustees shall be final, the power is absolutely discretionary in its 
exercise and the reasonableness of the trustee’s decision will not be 
subject to review by the courts. However, the giving of such absolute 
discretionary power is normally construed as merely dispensing with 
the standard of reasonableness and thus the trustee will not be per- 
mitted to act dishonestly, or from some motive other than the accom- 
plishments of the purposes of the trust, or to act arbitrarily without an 
exercise of his judgment. 

The construction to be given the use of the word “emergency” is 
to be derived from the whole will, and in the light of the testator’s 
clear intent was to provide the widow and daughter with ample income 
for their maintenance and comfort during their whole lifetime, which 
purpose would be defeated by unnecessary or ill-advised encroachment 
upon principal. Thus, the word “emergency” is not to be construed 
as a temporary unavailability of resources to meet a need, which need 
would, in the judgment of the trustee, in reasonable probability be sat- 


isfied, in course, by the beneficiary’s other resources or by trust income, 
but is to be given its full import of necessity, urgency and immediacy 
in the meaning of the word. 





TAX DECISIONS 


Absolute Assignment of Interest by Decedent 


Estate of Homer Laughlin v. Commissioner, U. S. Tax Court, 8 T. C. No. 4 


Decedent entered into an agreement with a beneficiary of a life an- 
nuity under his father’s will whereby the beneficiary released her inter- 
est in that estate so the estate could be distributed to the residuary 
legatees of which the decedent was one upon the assignment to her of 
$100 per month for life of the rentals from a building owned by decedent. 

It was held that the petitioner was not the owner of this $100 per 
month paid out of such rentals to the annuitant and it should not be 
included in petitioner’s gross income. Blair v. Commissioner, 300 U.S. 5 
is applicable and controlling here. In that case the life beneficiary 
of a testamentary trust assigned to his children “an interest amounting 
to $6,000 for the remainder of that calendar year, and to $9,000 in each 
calendar year thereafter, in the net income which the petitioner was 
then or might thereafter be entitled to receive during his life.” The 
Court held that where the life beneficiary of a trust assigned a share 
of the income to another for life without retaining any form of control 
over the interest assigned, the assignment was a transfer “in praesenti” 
to the donee of a life interest in the corpus of the trust property and 
the income paid to the donee was taxable to him and not the donor. 

The facts of the instant ease distinguished it from such cases as 
Corbett Investment Co. v. Helvering, 75 Fed. (2d) 525. The Corbett 
case was a case where a decedent bequeathed to his widow an annual 
sum payable monthly from income of realty devised to grandsons, and 
the widow released the realty from this obligation and accepted the 
personal undertaking of the grandsons to continue the payment of the 
annuity and subsequently the grandsons conveyed the realty to a cor- 
poration which assumed liability for the monthly payments. On these 
facts the Court held that the transactions between the widow and 
grandsons and between the grandsons and the corporation were in the 
nature of a purchase and that the annual payments made to the widow 
were capital expenditures and not deductible by the corporation even 
though the payments were taxable to the widow. 
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Contingent Power to Alter, Amend or Revoke Trust 


Omaha National Bank, Executor v. Collector of Internal Revenue, U. S. 
District Court, Nebraska, No. 495 Civil 


In 1922, decedent created a trust, reserving a power to alter, amend, 
or revoke with the consent of one of the named beneficiaries, her nephew. 
In the event of the death of the nephew during her lifetime, she fur- 
ther reserved the power to herself, alone. Where decedent thus retained 
for herself, alone, a power to alter, amend or revoke contingent upon 
the death of the nephew during her lifetime, the entire value of the 
trust property was includible in the gross estate. It is further held 
that a subsequent amendment of the trust with the consent of the nephew 
did not amount to such an exercise of the power as to cause it to be 
either altered, impaired, or extinguished. 


Gift Tax on Special Power of Appointment 


Florence E. Walston v. Commissioner, U. S. Tax Court, 8 T. C. No. 8 


Petitioner, the donee of a special power of appointment under the 
will of her father, exercised the power in 1920, appointing her brother 
to receive the income of Share C of a trust created by the will, re- 
serving “the full power of modification, reservation, revocation, and 
other or different appointments hereinafter from time to time to make 
and revoke, granted to me under the will of said testator.” Thereafter, 
and until September 24, 1938, the income of Share C was paid by 
trustees to her brother. It was held that the petitioner is not liable 
for gift tax on the income received by her brother from trustees during 
the years 1920 to August 24, 1938. 


Insurer as Transferee or Trustee 


F. C. Hughes v. Sun Life Assurance Co. of Canada, U. S. Circuit Court of 
Appeals, Seventh Circuit, No. 9042 


Plaintiff joined with his brothers and sister in effecting a compromise 
settlement of a claim for estate tax found due against the estate of their 
mother by the Board of Tax Appeals. The claim was based on their 
including in the gross estate the amount payable at death under an 
annuity contract purchased by the mother on the life of plaintiff, her 
son, which amount was to be held in trust by the insurer. In an action 
for contribution brought against the insurer, it is held that a debtor- 
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creditor relationship existed as between the decedent and the insurance 
company, and that the insurer is not liable for contribution as a. trans- 
feree or trustee under Code Sec. 827 (b). In rejecting an attempt to 
invoke Sec. 826 (b) as a means for obtaining reimbursement, the court 
held that the ultimate incidence of the tax is a matter of state law. 
Under applicable Illinois law, the Federal tax could not be considered 
as a charge against individual shares. Where it appeared that, at the 
time of making the compromise payment of the tax debt, the intention 
was to extinguish the debt, plaintiffs in addition were denied a right 
of subrogation against the insurer. 


Power to Change Enjoyment 


Philip H. Theopold, Executor of the Will of Henry F. Sears v. United States 
of America, U. S. District Court, Massachusetts, Civil Action No. 4861 


Decedent, who died in 1942, transferred property to a trust in 1915. 
The trust, as amended, provided for distribution of income and prin- 
cipal to decedent’s children and their issue. Decedent reserved a power 
to amend the trust indenture, so that it would more clearly express his 
actual intentions if he should consider the amendment advisible, of 


which he was to be the sole judge. 

It is held that the reserved power amounted to a power to shift 
economic benefits and, as such, caused the corpus of the trust to be 
includible in the gross estate. Amendments subsequently made to the 
trust, whereby decedent actually shifted economic benefits, are regarded 
as evidence of his intention at the time of creation of the trust. It is 
held further that such amendments did not exhaust the reserved power. 


Power to Change Enjoyment 


Commissioner v. Estate of T. J. Newbold, U. S. Circuit Court of Appeals, 
Second Circuit, Docket No. 20252 


Decedent, who died in 1939, created a trust in 1924, naming himself 
and another as trustees. Where the trustees were given a discretionary 
power to accumulate trust income and accelerate payment of principal 
to the income beneficiaries by terminating the trust, the full value of 
the corpus is includible in the gross estate. The power of acceleration 
is regarded as a power to “alter, amend or revoke,” following Commis- 
sioner v. Estate of Holmes, 326 U. S. 480. 

The taxpayers seek to distinguish the Holmes case because there 
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the power of termination was exercisable by the settlor in his individual 
capacity, while here the power has been reserved to the settlor in his 
capacity as trustee. The Supreme Court found it unnecessary to de- 
termine whether that distinction would produce a different result, 
$26 U.S. at page 490. But such cases as have considered the question 
hold that it is immaterial in what capacity the settlor exercises the 
power. 










Reservation of Contingent Power of Appointment 






Katherine C. Williams v. United States of America, U. S. Circuit Court of 
Appeals, Second Circuit, No. 113 


Decedent transferred property in trust, in 1928, for the benefit of 
her daughter or issue, subject to the reservation of a life estate in 
decedent, coupled with a power to direct payment of income to the 
daughter. The remainder, together with accumulated income, was to 
be paid to decedent’s executors to be disposed of by her will, in the 
event that the daughter and her issue failed to survive decedent. It is 
held that the degree of vesting of the remainder interests or remoteness 
of the possibility of reverter can make no difference, and the corpus 
of the trust is includible in decedent’s gross estate. 













Reversionary Possibility—Power of Invasion to Limited Extent 





Bankers Trust Co. v. Collector of Internal Revenue, U. S. Circuit Court of 
Appeals, Second Circuit, No. 125 





In 1923, decedent and his wife transferred property to a trust meas- 
ured by the lives of 17 designated persons. The trust instrument pro- 
vided for a life estate in decedent and his wife or the survivor. In the 
event that the trust income in any year should not amount to $60,000, 
then, an amount representing the difference between $60,000 and the 
trust income was to be paid to decedent and his wife or the survivor 
from the corpus. Decedent, who died in 1933, was survived by his 
wife. At his death, he had a life expectancy of 3.63 years. 













It is held that the only portion of the corpus includible in decedent’s 
estate is the present value as of the date of his death of the successive 
invasions of principal which might be needed to make up an income of 
$60,000 to him annually. The Court distinguishes the recent remote 
reversion possibility decisions by the United States Supreme Court on 
the ground that, in the instant case, only a portion of the remainder 
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could be said to be affected by a possibility of reversion and that such 
portion could be appraised with reasonable certainty on the basis of 
mortality tables. 


Remote Possibility of Reverter by Law 


Collector of Internal Revenue v. Estate of M. K. Graham, U. S. Circuit Court 
of Appeals, Fifth Circuit, No. 11565 


In 1936, decedent and his wife, residents of a eommunity property 
state, transferred certain bonds and insurance policies on decedent’s 
life in trust. Thereafter, decedent and his wife transferred additional 
securities to the trust. The income from the securities was to be 
applied on the insurance premiums. If the income was not sufficient 
for this purpose, premiums were to be paid by the settlors or through 
invasion of corpus. Where the trust was created for the benefit of 
decedent’s wife and their issue, one-half of the value of the corpus is 
includible in decedent’s gross estate by reason of the existence of a 
possibility of reverter by operation of law. Here, decedent was sur- 
vived by his wife, two married daughters, and four minor grandchildren, 
while a fifth grandchild was born after his death. 


Taxability of Trust Income Distributable to Wife in Discharge 
of Legal Obligation to Support Minor Son 


William H. Powell v. Commissioner, U. S. Tax Court, T. C. Memo. Docket 
No. 4334 


Where property settlement and separation agreement executed by 
petitioner and his wife in 1925 provided for divided custody of minor 
son by petitioner and wife, payment by petitioner for the clothing, 
schooling and medical attention of son and $25 per week for a nurse, 
and further provided that while son was in custody of wife, petitioner 
should not pay for son’s maintenance, nor for his board and lodging 
while living in custody of wife away from home of wife, and where 
during taxable years, and for many years prior thereto, petitioner paid 
directly some of expenses incidental to son’s care, support and main- 
tenance, and took care of any expenditures of this nature made by the 
wife through medium of an allowance or reimbursement, no part of 
trust income distributable to wife may be included in income of peti- 
tioner on the ground that he enjoyed the benefit of such income through 
the discharge of his legal obligation to support his minor son. 
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Trust Corpus Not Included in Gross Estate 


Estate of Nettie Friedman v. Commissioner, U. S. Tax Court, 8 T. C. No. 7 


The decedent created an irrevocable trust in 1930, at the age of 72, 
for the benefit of nephews and nieces and their children. She died in 
1942 at the age of 85 and was survived by all of the nephews and nieces 
and their children who were living in 1930. The decedent retained a 
life estate in the trust, trust income being payable to her, but she did 
not retain any reversionary interest in the trust corpus. No other 
remaindermen were named to take the trust assets in the event the 
grantor survived all of the designated remaindermen. It was held that 
the value of the trust corpus is not to be included in the decedent’s 
gross estate under section 811 (c) of the Internal Revenue Code. 

The trust here in question is the same, for practical purposes as 
the trust in May v. Heiner, 281 U. S. 238. The decedent made gifts 
inter vivos to trustees in trust. The gifts took the form of a life estate 
in the grantor with the remainder over to others at and after the grantor’s 
death. It was held in May v. Heiner, that “At the death of Mrs. May 
no interest in the property held under the trust deed passed from her 
to the living; title thereto had been definitely fixed by the trust deed.” 
The holding of the Supreme Court was founded upon its holding in 
Reinecke v. Northern Trust Co., 278 U. S. 339. This Court has under- 
stood the holding in May v. Heiner to be that “nothing passes by reason 
of the death of the life tenant. Such event merely terminates the life 
estate.” Estate of Edward P. Hughes 7 T. C. No. 157. 
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ARTICLE 


If I Were a Banker 


By ROBERT P. VANDERPOEL 
Financial Editor, Chicago Herald-American 


The following is the text of an address delivered at a Luncheon 
Meeting of the Mid-Winter Conference of the Illinois Bankers 


Association. 


F I were a banker today, I 

would be scared to death. 

If there is a man in this room 
who is not frightened, I would sug- 
gest he do two things: 

First, he should take a refresher 
course in history, particularly 
banking history. 

Next, he should prepare, or have 
one of the brightest young men 
in his bank prepare for him, some 
statistics and some charts. 

If, after he has done this, he still 
is not afraid—well, all I can say 
is, it must be nice to be that way. 

That is a funny way for a man 
who, for some time, has found him- 
self the optimist of every gather- 
ing, to be talking. The explana- 
tion is that, I am an optimist for 
the near-term, but that makes me 
all the more fearful for the longer- 
term. 

I have said there would not 
be a depression in 1947. I con- 
tinue to hold that conviction. 
There will be some adjustments— 
but we have been having these 


ever since the end of the war. The 
trend of business failures is upward 
—but only from the lowest levels 
in our history. 

Some time this Spring, this Sum- 
mer or this Fall, the people of 
these United States are going to 
wake up to the fact that the over- 
advertised depression has failed to 
make its appearance. 

Then, take care! Watch those 
charts and those statistics your 
bright young man has prepared. 

But, I have a sneaking suspicion 
that it was intended that I should 
tell what I would do about install- 
ment lending if I were a banker. 

I presume I would be just like a 
great many other bankers, torn 
between the idea I had been 
brought up on, that the small loan 
business is a loan shark sort of an 
operation, and the feeling that 
maybe I was an old fogey who 
couldn’t quite comprehend that 
after all, and like it or not, the 
world does change. 

If I were a banker, I believe I 
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would try to be an old-fashioned 
banker with maybe a few modern 
ideas. 

I certainly would not get three 
gold balls and hang them over the 
entrance of my bank. On the 
other hand, I wouldn’t be content 
to sit on—well, whatever a banker 
sits on—and clip government bond 
coupons for my income. That is 
not banking! 

The function of a bank, as I 
understand it, is to accept one 
man’s money and loan it to an- 
other. The standard charge for 
this service during the years when 
I grew up was 6 per cent. Under 
some circumstances it might be a 
little more, under others, a little 
less. The rate would depend 
somewhat on the borrower, and 
a little on the size of the loan. 
May be it would range from 5 to 
7 per cent. 

Today the range is from less 
than 1 (% of 1 per cent for Treas- 
ury certificates) to 36 per cent 
plus, the top legal rate for small 
loans. 

The very fact that the spread is 
so great is a pretty good measure 
of the risk involved. 

One per cent is probably too 
small pay for the use of money— 
even riskless money. Thirty-six 
per cent, certainly, is too high pay. 
If the risk is so great that it be- 
comes necessary to charge 36 per 
cent, it is a good bet that the loan 
should not be made at all. 

Last year the commercial banks 
of the United States made some- 
where around $1,700,000,000 of 
consumer installment loans; nearly 
double the total of the preceding 
year. Credit extended by small 
loan companies approximated $1,- 
200,000,000, an increase over 1945 
of only 20 per cent. Industrial 
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banks made loans of about $220,- 
000,000, up 33 per cent, industrial 
loan companies $200,000,000, also 
up 33 per cent, and credit unions 
$325,000,000, a gain of 40 per cent. 

Installment credit outstanding 
at the end of last year is estimated 
at $4,000,000,000, still one-third 
less than the $6,000,000,000 peak 
at the end of 1941, but an amount 
that more than quadrupled during 
the course of the year. When any- 
thing grows that fast, look out, it 
is dangerous. 

I know there are those who take 
these figures, relate them to na- 
tional income, and thus “prove” 
that they are not excessive. That 
kind of rationalization is the finest 
way in the world to get into 
trouble. You all know very well 
that if a businessman watches his 
inventories soar and soar and jus- 
tifies this rise on the ground that 
his sales are skyrocketing in a 
similar manner, he can find himself 
on the rocks very quickly after 
sales begin to tumble. 

Economist Zelomek, of the In- 
ternational Statistical Bureau, has 
estimated that by the end of 1950 
installment credit will total $11,- 
000,000,000, more than three times 
the high of 1929, seven times the 
level of 1933 and nearly double the 
previous peak reached in 1941. 
Total short-term consumer credit 
in 1950 he places at $20,000,000,- 
000, more than double the present 
level, which, already represents an 
all time peak. 

I cite these figures merely to 
show what has been taking place. 

Let me repeat, if I were a banker, 
I would be scared to death of this 
trend. 

That does not mean that I 
would refuse to have any part in 
it. If that is the kind of a world 
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in which we are living we had 
better make the best of it—accept 
it as part of the banking business 
but recognize it as a great poten- 
tial danger and make only the very 
best of this type of loans. 

I say this for several reasons. In 
the first place, if I were a banker, 
I wouldn’t make 36 per cent—or 
anywhere near that rate—loans. I 
don’t believe a good banker could 
charge that much with a clear 
conscience. On the other hand, 
obviously the lower the rate, the 
more choice the loan must be. 

If you don’t make anything but 
the better loans and consequently 
find with experience that you can 
handle this business at a fairly 
moderate rate, you will, of course, 
be performing a real service to the 
more deserving borrowers, who, 
under present circumstances, are 
called upon to pay for the many 
bad loans. 

However, the way some banks 
are going after this business, it ap- 
pears to me, that they aren’t going 
to make just the better loans. In 
such case, they will have to charge 
too much and make the good bor- 
rowers pay for those who do not 
deserve credit, or they will find 
themselves taking some very seri- 
ous losses. 

A second reason I believe bank- 
ers should make only the better 
type of installment loans, is that 
when trouble comes—and it will 
come, let’s not kid ourselves about 
that, the loans that represent the 
cream of the crop are the ones that 
will cause the fewest headaches. 

Do not forget, too, that when 
trouble comes, the man who can’t 
pay, turns upon the man or institu- 
tiion that granted him credit. 

The bankers received more than 
their share of blame for the 1929 to 
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1933 collapse. I hope they do not 
not drift into the position where 
they get the major blame for the 
collapse of 1949—that 1949 is only 
a guess, neither a threat nor a 
promise. 

Last month one of your mem- 
bers—I presume he is here—made 
a very fine address on the subject 
of consumer credit, in which he 
said that the old saw about the 
man who could not see the forest 
because of the trees was applicable 
to a lot of bankers. He made the 
point that after the hell of the 
early thirties the bankers crawled 
into their fox holes and let the 
government and the loan com- 
panies run off with the business 
that rightfully should have been 
theirs. 


He was dead right, but now we 
are in the late forties and I wonder 
if he and a lot of other bankers, 
once again are unable to see the 
forest because of the trees. 


Time and again, I read of or 
hear how safe and profitable con- 
sumer credit has been. Sure. And 
so what? That, it seems to me, 
represents the trees. 


What then is the forest? I can 
tell you in three words—the na- 
tional economy. 


If there is any justification at all 
for my being here this noon it is 
that I have never hesitated to 
chop down trees—some of them 
regarded as pretty sacred trees—, 
letting the chips fall where they 
may, in order to get a glimpse of 
the forest. 

A great deal has been written in 
praise of consumer credit. Some of 
this commendation has been de- 
served, but a good part has been 
plain hooey. Meanwhile, on the 
other side, the record is clear that 
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consumer credit has tended to 
accentuate the business cycles. 

Gentlemen, the swings of the 
business cycle threaten the very 
foundations of the American pri- 
vate enterprise system. If you are 
really sincere in your professed 
desire to preserve this system, you 
had better be prepared to do your 
part to reduce, rather than accen- 
tuate those swings. 

I suspect no one wants to live 
through another 1929 to 1933, but 
many of you, I can see, are too 
young to have very vivid recollec- 
tions of that period. Others may 
honestly believe that nothing like 
that can happen again. 

Well, of course, it never hap- 
pens just exactly the same. We 


have some holes plugged up, but 
there are a lot of new ones appear- 
ing. Let us not delude ourselves 
into believing that we are in an- 


other new era. Remember, after 
each new era comes a new deal. 

This time it won’t be real estate 
loans that default and railroad 
bonds that turn sour. But long- 
term corporate credit can become 
dreadfully sick, government bonds 
can decline and consumer loans 
can become impossible to collect. 

When farmers first defaulted on 
their mortgages, it was a relatively 
simple matter to foreclose and take 
possession of the property. In the 
height of the depression, you will 
recall, it was quite a different 
matter. Judges and sheriffs in 
many parts of the country were 
threatened with ropes hanging 
from trees. Whole communities 
were in virtual open revolution. 
Banks and insurance companies, 
reading the handwriting on the 
wall failed to press their claims and 
rode along as best they could with 
frozen mortgage loans. 
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Now, supposing we have a great 
boom for three or four or five years 
and then the inevitable collapse. 
The corporate term loans could 
turn sour very quickly. The banks 
would try to liquidate their install- 
ment loans, but at the same time 
the borrowers would be thrown 
out of work. A man who hasn’t 
been able to save enough to buy a 
washing machine, an automobile 
or a television set, doesn’t have 
much of a backlog when his job is 
gone. 

The loan companies were pretty 
hardboiled. Pay or we send our 
gang of bruisers around and pick 
up the car or the radio. Can you 
operate in the same manner? Can 
you afford to? 

When such loans total billions to 
millions of people, have you not 
sufficient imagination to see the 
possible consequence? 

I can see violence, blood shed, 
bank failures, a great national 
scandal, bankers falling lower in 
public esteem than in 1933, and 
possibly nationalization or social- 
ization of the entire banking 
system. 

Those of you who live for more 
than just today and tomorrow 
know that I am not simply an 
alarmist, but the question comes 
what should, what can I, as an 
individual banker do? What can 
the Illinois Bankers Association, or 
the American Bankers Association, 
as organizations, do? 

For myself, I have very decided 
ideas. 

I do not believe an individual or 
even an association can do much 
directly, but I am convinced that 
if two policies were adopted and 
given vigorous support a great deal 
could be accomplished toward lick- 
ing the problem and avoiding the 
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disaster that otherwise appears to 
me inevitable. 

First of all, I would insist that 
the government get out of the 
‘lending business. If we are going 
to build a strong free enterprise 
system in this country, the banker 
should not be forced to compete 
with the government as a lender, 
and he should not lean on the gov- 
ernment. In other words, the gov- 
ernment should not guarantee part 
of his loans. 

Aside from the rediscounting by 
the Federal Reserve, no govern- 
ment agency should extend credit, 
and outstanding loans should be 
liquidated as they fall due or as 
rapidly as is consistent with sound 
business practice. 


I know you stand for this now, 
but in a rather half-hearted, luke- 
warm sort of a way. I believe if a 
vigorous, all-out campaign were 
put on sufficient popular and Con- 
gressional backing could be ob- 
tained to end this unfair competi- 
tion, this big step in the direction 
of socialized credit. 

As a corollary, the banks must 
be prepared to extend credit. That 
is a long subject in itself and one 
I am not going to discuss in detail. 
Sound and deserving credit to 
small business as well as large, to 
small individual borrowers as well 
as those who are economically 
strong, must be available, if the 
banks are going to insist that the 
government get out and stay out 
of the lending business. 

Now, what should be the second 
policy to receive banking support 
if the boom and bust sequence is 
to be avoided? 

Controls over credit must be 
strengthened and extended and 
must be accepted by the banking 
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fraternity not only graciously but 
enthusiastically. In other words, I 
do not want the government in 
there playing ball, but I do want 
it to be a hard-boiled umpire. 

That is pretty bitter medicine 
for those of you who have fed 
ardently at the poison through 
these last fifteen years and now 
believe that you should fight to 
end ALL controls. Of course, you 
know the end of that trail? It is 
anarchy. No, you do not want to 
go that far. 

But do you know any way that 
you can do your part to flatten out 
the swings of the business cycle? 
You can run your own bank con- 
servatively. But don’t forget that 
in 1932 the mob broke down the 
doors of the bank that was re- 
garded as the most conservative in 
all Chicago. 

Most of us know when things 
are moving in the direction of 
trouble, but we are like straws 
caught in a powerful current. If 
we don’t grant credit, someone else 
will and soon we will be has-been 
bankers. Or, this particular loan 
is good though we recognize that 
the expansion that has been taking 
place in loans generally carries 
with it dangerous implications. 

Take the situation that exists 
today. The question with many 
bankers is whether or not they 
should enter the installment credit 
field. Others have already made 
an affirmative decision but are un- 
certain as to how actively they 
should go into this new type of 
business. 

If we had confidence that in- 
stallment credit was an economic 
good instead of an economic evil, 
I am sure many of those who are 
hesitating would act favorably. 
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The American-Red Cross: 
Carries On —— - 





Yet, without effective control you 
can be sure it will be evil and not 
good. 

The Federal Reserve Board has 
been called the Supreme Court of 
United States Finance. It should 
be made that in fact as well as in 
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name. The pay and the honor 
should be so great that it would be 
possible to attract and hold the 
best financial brains of the country. 


At a time like this, when it is 
perfectly obvious to any thought- 
ful person with financial training 
that brakes should be applied to 
credit expansion, the Federal Re- 
serve would have not only the 
power, but, equally as important, 
the popular support for taking 
effective action. 


Under such circumstances it 
would be possible for you to enter 
the installment lending field with 
full confidence that it was part of 
your banking business, profitable, 
and economically sound, that it 
would be an asset to the country 
and not a liability, so great that it 
actually threatens much of that 
which we as Americans cherish. 


Banking Law Journal Digest 
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With the 1946 Cumulative Supplement 


Annual Cumulative Pocket Supplements 
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Quick Reference — Complete Table of Cases — 150 
Main Headings — 1,618 Sections — 1,000 Pages — 
Fabrikoid Binding — Price $8.50 Including Supplement 
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USINESS activity will be at a 

higher level this year than 
last, according to “The Production 
Outlook for 1947,” a comprehen- 
sive study by the Civilian Produc- 
tion Administration. This pros- 
pect, states the CPA, appears more 
likely than a recession. In fact, 
the agency is of the definite belief 
that a recession can be avoided 
and that the outlook for specific 
industries in 1947 is optimistic. 

While considerable uncertainty 
results from the presence of “spe- 
cial sustaining” factors alongside of 
continued inflationary pressures, 
the CPA says the “significant de- 
velopments” to be expected this 
year are: 

1. Some wage increases in the 
spring of 1947; 

2. Price declines in agricultural 
products; 

8. An increase in construction 
and output of durable consumer 
goods; 

4, Continued high level expendi- 
tures for plant and equipment for 
a period of the next six months, 
“at least.” 


With regard to the economic 
future for the last half of 1947, 
three developments—each of which 
is subject to a high degree of un- 
certainty—will be determinative. 

Concerning the trend of prices, 
one of the three important factors, 
the CPA observes: “The crucial 
question is whether the readjust- 
ment in the price structure will 


INVESTMENT AND FINANCE 
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come through a decline in the 
prices of those commodities that 
have risen much more than the 
average, or through a further rise 
in those prices that have lagged.” 
In this connection, the CPA be- 
lieves that a decline in above- 
average prices is more likely. 

The intensity of the building 
boom is the second element of im- 
portance. Here, the CPA notes 


- that the trend of building costs 


raises the most important question 
clouding the generally favorable 
outlook for construction. 

Finally, the rate of 1947 inven- 
tory accumulation is to be con- 
sidered. It is expected that in- 
ventory accumulation, scarce items 
in particular, will continue through 
1947. However, some drop in the 
rate of accumulation is anticipated, 
and this drop may be sharp if a 
“recession” appears. 

The CPA study actually con- 
tains two “outlooks.” Alternative 
A is optimistic while Alternative 
B is moderately pessimistic. Un- 
der Alternative A, which the CPA 
regards as more likely, gross na- 
tional production -is expected to 
reach a peak rate of $210 billion 
in the first quarter of this year. 
Thereafter, a gradual decline to a 
rate of $200 billion in the fourth 
quarter will occur. Total gross 
national product for the year is 
estimated at about $202 billion, or 
some $10 billion above 1946 per- 
formance. Under this forecast, 
volume of employment is expected 
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to remain at about its present 
level. 

Under Alternative B, sharp fluc- 
tuations in the gross national pro- 
duct might result in a peak rate 
of $220 billion, to be reached at 
some point in the second quarter. 
However, a sharp decline in the 
last two quarters could bring the 
national product down to $180 
billion. Unemployment might then 
total about 6,000,000 persons. 

If output is to be maintained at 
the present high level, states the 
CPA, it is essential that: 

1. There must be no further sig- 
nificant increase in prices. In fact, 
agricultural and some other prices 
must correct their present “out-of- 
line position.” 

2. Inventory or other compen- 
sative capital accumulation must 
continue at a substantial rate. 


8. Construction activity must 


keep on rising. 

4. Business investment in plant 
and equipment must remain at its 
existing high level. 


5. Large-scale labor difficulties 
must be avoided. 


Readjustment Phase 


Our economy is in a transition 
period, and readjustments are to 
be expected, states Murray Shields, 
economist of the Bank of Man- 
hattan Company of New York. 
Among these anticipated readjust- 
ments are a sharp decline in many 
agricultural prices and a _ reduc- 
tion of farm income. Also, urban 
real estate values should level off 
and, subsequently, decline. 

Mr. Shields remarks that the 
transition from a controlled to a 
free market will witness wide vari- 
ations in the movement of com- 
modity prices. This will be ac- 
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companied, however, by a reduc- 
tion in the man hours lost through 
strikes, a continued high level of 
capital expenditures by business, 
and a shift in consumer spending 
from soft and luxury goods to con- 
sumer durables. 

Mr. Shields feels that business, 
during this readjustment period, 
will experience increased produc- 
tive efficiency, slowing down of in- 
ventory accumulation and a real- 
ignment of profits. All these read- 
justments can be effected, he be- 
lieves, without a prolonged or 
severe depression if labor peace 
prevails. 


Bank Earnings 


Large city bank operations, last 
year, were relatively less profitable 
than those of small country banks. 
The Federal Reserve Bank of New 
York, in an analysis of its member 
banks’ activities, points out that 
the big New York City banks— 
those with deposits in excess of 
$100 million— realized net profits, 
in 1946, amounting to slightly less 
than 8 per cent of their capital 
funds. In 1945, profit on capital 
funds amounted to almost 11 per 
cent. 

On the other hand, the smallest 
banks in the New York Federal 
Reserve District—those with less 
than $2 million of deposits—earned 
10.4 per cent on their capital 
funds in 1946. This compared with 
a smaller profit of 9.2 per cent of 
capital funds in 1945. 

Basis for this divergence may be 
found in the sharper rise in oper- 
ating costs experienced by the 
larger institutions, as well as the 
large drop in deposits suffered. 
While the contraction in Govern- 
ment war loan deposits adversely 
affected the deposit level of the 
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large banks, the smaller institu- 
tions were reporting increases. 
Nearly all member banks had 
higher salary expenditures in 1946. 
However, the increase in New 
York was the largest. Ratio of 
salaries and wages to gross income 
for the large New York City banks 
was 34.5 per cent in 1946, as com- 
pared with 29.9 per cent in 1945. 


Life Insurance Investments 


Life insurance companies placed 
nearly 25 per cent of their invested 
funds in securities of industrial 
concerns, as compared with less 
than 10 per cent in 1945 and 4 per 
cent in 1943. In dollar totals, this 
amounted to over $2.3 billion. In- 
cluding railroad and utility obli- 
gations, the aggregate was over 
$3.7 billions, or 42 per cent of in- 
vested funds, as compared with 26 
per cent in 1945 and 11 per cent 
in 1943. 

Mortgage financing was also in- 
creased and amounted to almost 
$1.7 billion, or 19 per cent of total 
funds invested. This compared 
with 18 per cent in 1945. 

Reflecting the reduction in U. S. 
Government new issues, federal 
obligations accounted for only $3 
billion, or 35 per cent of funds in- 
vested. In 1945, U. S. securities 
absorbed 63 per cent of life com- 
pany funds, while in 1943 the ratio 
was 74 per cent. 


Money Market 


In its annual review of “United 
States Government Securities and 
the Money Market,” the Bankers 
Trust Company of New York ob- 
serves that long-term bond yields 
are not likely to change much in 
1947. They may, however, be sub- 
jected to some downward pressure 
if short-term rates remain frozen 
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and the Treasury continues to re- 
fund all unredeemed maturing ob- 


ligations into certificates. But if 
short-term rates are frozen, the re- 
view declares, there may be some 
firming of intermediate and long- 
term yields. Nevertheless, even in 
this event, it is anticipated that 
maintenance of the 24% per cent 
rate should not prove very diffi- 
cult. 

Not much change in the volume 
of deposits is expected during the 
year. As inventory accumulations 
end, expansion in commercial and 
industrial loans may slacken; how- 
ever, further growth in real estate 
and consumer loans may be ex- 
pected. While such loan expansion 
will tend to increase the volume of 
deposits, this expansion will be 


offset, to some degree, by antici- 


pated application of excess treas- 





274 THE BANKING 


ury cash receipts to the redemp- 
tion of Government debt in the 
hands of the banks. Of course, 
should the Treasury issue long- 
term bonds to the public and fur- 
ther reduce commercial bank hold- 
ings of Government securities, an 
additional contraction in bank de- 
posits is possible. 

Little change is expected in net 
operating earnings of commercial 
banks. Following redemption of 
low-interest bearing short-term se- 
curities, the average rate of return 
from Government portfolios has 
tended to increase. Nevertheless, 
the dollar amount of earnings from 
this source will be smaller because 
of a reduction in total holdings. 
Also to be considered are the facts 
that operating costs are still rising 
and that, on July 1 next, Govern- 
ment deposits will again become 
subject to reserve requirements: 
this will tie up an additional $300 
to $400 million in non-earning cash 
assets. 

These factors may be offset by 
increased earnings from loans and 
other investments, as well as some 
possible relief from F.D.I.C. as- 
sessments. It must be remembered 
that loans are considerably larger 
than a year ago, bear a better 
average rate of return, and may 
continue to grow moderately. As 
an offset, recoveries and profits 
from sale of securities will prob- 
ably be reduced, and write-offs 
and losses may be higher. 

“These comments on the out- 
look for 1947,” states the survey, 
“are based on the assumption that 
for the year as a whole, business 
activity and national income will 
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be at a comparatively high level. 
It is admitted that there are a 
number of uncertainties in the 
business picture, and that some 
price declines are expected. How- 
ever, it is also pointed out that 
there are many underlying ele- 
ments of strength in the economy 
“which encourage the hope that 
any near-term adjustment in busi- 
ness will be in the nature of a 
mild recession, mostly in non-dur- 
able goods, and not a severe or 
prolonged depression.” 


Corporate Dividends 


Section 102 of the Internal Rev- 
enue Code imposes a surtax on 
corporations for the unreasonable 
accumulation of surplus. Unrea- 
sonably retained earnings in an 
amount up to $100,000 are taxed 
271% per cent, while unreasonably 
retained earnings in excess of this 
amount are taxed 3814 per cent. 
Recently, the courts have sus- 
tained the Commissioner of Inter- 
nal Revenue in three cases, up- 
holding his imposition of penalties 
under Section 102. 

Where corporations fail to dis- 
tribute 70 per cent of their earn- 
ings as dividends, they are re- 
quired to state the reasons for such 
non-distribution on their income 
tax returns. The surtax will not 
be imposed, however, if it can be 
shown that the earnings have been 
retained “for the reasonable needs 
of the business” and have not been 
withheld “to prevent the imposi- 
tion of the surtax on shareholders.” 

It is likely that many corpora- 
tions will adopt a more liberal 
dividend policy this year. 





BOOKS FOR BANKERS 


Money anv Banxinc. By Jules I. Bogen, 
Major B. Foster, Marcus Nadler and 
Raymond Rodgers. Third Edition edited 
by Major B. Foster and Raymond Rod- 
gers. New York: Prentice-Hall, 1947. 
Pp. 684. $5.65. 

This is a new and revised edition of 
this valuable beok first published in 
1986. Text is divided into thirty-two 
chapters covering the following topics: 
Money and Credit; Monetary Standards; 
Money in the United States; Evolution 
of Banking; American Banking Institu- 
tions; Organizing a Bank; Internal Or- 
ganization; Banking Transactions; Bank 
Notes and Deposits; Loans and Dis- 
counts; Credit Department; Bank Invest- 
ments; Bank Operations; Interbank Re- 
lations; Bank Examinations, Audits and 
Reports; the Federal Reserve System; the 
Money Market; Credit Control in the 
United States; Money, Credit and Prices; 
Foreign Exchange; Financing Foreign 
Trade; Financing the Consumer; Savings 
Banking; Urban and Farm Mortgage 
Banking; Fiduciary Services of Banks and 
Trust Companies; Investment Banking; 
the British Banking System; the Banking 
Systems of France and the Netherlands; 
the Banking System of Germany; the 
Canadian Banking System. 


INTERNATIONAL ComM™MopiITyY AGREEMENTS: 


Hops, Intuston, on Menace? By Joseph 
S. Davis. New York: The Committee 
on International Economic Policy, 405 
West 117th Street. 1947. Pp. 81. 10c. 
The author has made a careful analysis 
of commodity agreements, with the ob- 
ject of making clear their possibilities 
and their limitations. As Director of the 
Food Research Institute at Stanford Uni- 
versity Professor Davis has had unusual 
opportunities to make a thorough study 
of this important aspect of international 
economic relations. 

( 
How to Retire to Fiorina. By George & 
Jane Dusenbury. New York: Harper & 
Brothers. Pp. 231. $2.50. This book is 
based on a study of the “case histories” 
of many families—including not a few 


bankers—who have made Florida their . 


retirement home. It discusses such mat- 
ters as how to select the right location in 
Florida how much principal and how 


much income is needed for retirement in 
Florida; what the experience has been 
of those who already have taken this 
step; what the advantages are of starting 
fresh in an entirely different environ- 
ment. The book is not based on theory 
but on the actual experience of those 
who have tried it. Bankers who are ap- 
proaching retirement age would do well 
to read this book. 


{ 
How Tax Laws Arrect Persons Remov- 


ING Into on From SweEpdEN or Resipine 
Asroap. By Erland Geijer. Stockholm, 
Sweden: Svenska Handelsbanken. Pp. 55. 


Report on Bank Cost Srupy. Madison, 


Wis. University of Wisconsin, School of 
Commerce, Bureau of Business Research 
and Service. 1947. Pp. 15. 8 tables. $1. 
This report is the second in a series of 


How to 
Develop Your 
Personality 

By Sadie Myers Shellow 


Here is a book on increasing powers 
of personality that has not only been 
heartily endorsed but also recom- 
mended for use by students of such 
well-known men as Albert Edward 
Wiggam and Dale Carnegie. Dr. 
Shellow is a successful psychologist 
who knows her work from practical 
experience in the selection and train- 
ing of employees of a large public 
utility. From these experiences and 
from her courses for executives in 
improving personal relationships this 
book came into being as an author- 
ized text. She makes available here, 
in simple language, the most reliable 
and valid tools of psychologists thiat, 
when put to use, will result in a 
more effective personality. To reach 
as many thousands in search of this 
kind of help, this book wag reprinted 
in a less expensive edition. 


Price $1.00 


Bankers Publishing Company 
465 Main St. 
Cambridge 42, Mass. 
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New 
STRENGTH 
for New 


LEADERSHIP 
By Erwin Haskell Schell 


An M. I. T. professor’s long and in- 
timate association with hundreds of 
students and his personal correspond- 
ence with them after they entered 
the busines world was the natural 
foundation for this helpful and heart- 
tening book. Dr. Schell here shares 
with us his findings about what 
makes for successful living — why 
some nien achieve success and others 
don’t. He sets before us a pattern 
of ideas concerning the qualities in- 
gredient in men of greatest ability 
and leadership and weaves it into 
a fabric or the “hows” of new 
strength for greater achievement. 
His virile, common sense point of 
view is simply presented, without 
sentimentality or preaching. *. ..a 
really good book of sound common 
sense, deep humility, and true wis- 
dom . . .’”—Christian Science Monitor. 


Price $2.00 


Bankers Publishing Company 
465 Main St. 
Cambridge 42, Mass. 





three bulletins based upon a study of 
the costs of providing services made by 
the School of Commerce of the Univer- 
sity of Wisconsin in co-operation with 
the Wisconsin Bankers Association. 
This second report describes in general 
the methods used in a cost survey of 
seventeen country banks in Wisconsin 
and reports the unit costs for each of 
the seventeen banks of the following 
commercial activities of services: 1. Ac- 
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count Maintenance. 2. Checks on Us. 8. 
Clearing House Checks. 4. Transit 
Checks. 5. Deposits. 

Sufficient data are presented on the 
resources, deposits, and functional earn- 
ings of the banks studied to permit the 
reader to identify the type of bank in- 
volved. 


Tue CorporaTion—a Brotherhood of Serv- 


ice. By Raymond W. Miller. Washing- 
ton, D. C. World Trade Relations, Ltd. 
632 Investment Building. 1947. Pp. 19. 
$1. What corporation must do if they 
are to survive as an economic and human 
institution. “Corporations in the field of 
private enterprise must serve within the 
spirit as well as within the letter of the 
law in the interests of the general wel- 
fare. Their directors and managers must 
give them the best of human virtues while 
furthering their materialistic success. 
Only then will such corporate entities 
continue to be fellow inhabitants of a 
complex world with natural persons. 
They can become as men—instead of 
merely legal persons—in the same 
manner and by the same means as Pinoc- 
chio gained his emancipation.” 


The Law of 
Intelligent Action 
By William J. Reilly 


This popular author again demon- 
strates his remarkable skill in reduc- 
ing to clear and simple “‘laws’’ his 
conclusions concerning the applica- 
tions of psychological knowledge to 
human relations in business. He here 
characterizes “a law of intelligent 
action” which involves the elements 
of personal desire, ability and tact in 
human relations, and describes nu- 
merous practical applications of this 
law to business situations. He helps 
the business man to understand dif- 
ferent types of people, to remove the 
element of fear, to analyze jobs of 
various kinds and to select and train 
his employees intelligently. 


Price $2.00 


Bankers Publishing Company 
465 Main St. 
Cambridge 42, Mass. 

















Money isn EveRYTHING- 


(OR 1s 177) 


BY GROUCHO MARX 


HAT do you want to save up a lot 
of money for? You’ll never need 
the stuff. 

Why, just think of all the wonderful, 
wonderful things you can do without 
money. Things like—well, things like— 

On second thought, you’d better keep 
on saving, chum. Otherwise you’re 
licked. 


For instance, how are you ever going 
to build that Little Dream House, with- 





out a trunk full of moolah? You think 
the carpenters are going to work free? 
Or the plumbers? Or the architects? 
Not those lads. They’ve been around. 
They’re no dopes. 


And how are you going to do that 
world-traveling you’ve always wanted 
to do? Maybe you think you can stoke 





your way across, or scrub decks. Well, 
that’s no good. I’ve tried it. It inter- 
feres with shipboard romances. 


So—you’d better keep on saving. 


Obviously the best way is by con- 
tinuing to buy U. S. Savings Bonds— 
through the Payroll Plan. 





They’re safe and sound. And you get 
four bucks back for every three you 
put in! 


SAVE THE EASY WAY...BUY YOUR BONDS THROUGH PAYROLL SAVINGS 


Contributed by this magazine in co-operation 


with the Magazine Publishers of America as a public service. 











PICTURE QUIZ: 


Which one of these people gives the 
right reason for buying U.S. Bonds ? 


(aNswer BeLow ) 


1. Easy to save! “I’m putting my 
money into U.S. Bonds because it’s 
the easiest way for me to save. So far, 
I’ve saved over $500!” 


3. Rainy day! “Maybe a rainy day’s 
coming for me. Maybe it isn’t. But ’m 
buying all the U.S. Bonds I can 
through my Payroll Savings Plan.” 


2. Plans for the future! “Ten years 
from now, the money I'll get for my 
U.S. Bonds will help to send my kids to 
college, or buy our family a new home.” 


poo 
THE ANSWER 


| 

| Every one of these people gives 
| the “right” reason—because 
there’s more than one right 
| Teason for buying U.S. Bonds. 
| 

| 

| 

| 

| 

| 

| 

| 


Whichever way you buy 


or your local bank or post office 
—U.S. Bonds are the best in- 


I 

| 

| 

| 

| 

| 

| 

| 
them—through Payroll Savings, | 
! 

| 
vestment you can make! 
| 

al 
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